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' \ "FAMILY AUTONOMY"™ OR "COERCIVE
INTERVENTION"? AMBIGUITY AND
CONFLICT IN THE PROPOSED STANDARDS
FOR CHILD ABUSE AND NEGLECT

Ricuadb Bourst
Eirt H NEwBERGER**

I INIRODUCTION

Perhaps the strongest and most universal human feeling s the love of a
patent ter his or her child Not surpusingh , reacnon to the tragedy of a
child harmed i the home is equally strong and unnersal. More subtle.
however. v the ambnalent nature ot that reaction.! Shared nouons of
parental love and care are deeply offended by a parent who appears not
to want his child The public v puzzled by the parent who loves s child
but nevertheless intentionally harms ham or fals o protect the child trom
harm Pubhc outrage has led the state to mtervene 1 dangerous tanuly
situations to guatantee the child's safetn However, Amertcan sooety 1e-
gards the relanonship between parent and child as so preaous and <o
benehaal to the child’s growth that the tanuly s protected against all
unnecessary state mtervention, The specter of unjustrhed state inttusion
mto ot destructon ot thes relauonship attronts tundamental nonons of
patenthood

This ambivalence tovard state imervenuon m hanntuel tanmh situations
ddearhanfluenced the qratters of the Standards Refating to thise and Negleot
(Standards), promulgaed by the Juvemle Justice Standards Project of the
Insutute ot Judiaal Adnnmstranon and the Amencan-Bar \ssocianon 2
The diatters attempred o accommeadate both protecion of the dnld and
tamh mdependence i the design of every provision of the Standaads’
comprehensnve scheme for state micnvention The Standards suggest
model substantive and procedinal law concernmg reporting of hald

 Attornes Lrauma-N Group Chiddren s Hospial Modical Center Boston Massachu
setts, Assstaut Professor of Soaology, Nottheastern University, Boston, Massachusetts
Ph D, Harvard Uninersity, 1973 (soaology), J D Boston Unnversity School of Law 1974

** Diedor, Famuilv Development Study, Children’s Hospital Medical Center. Boston,
Massachusetts, Assistant Protessor ot Pediatnics, Harvard Medial School, Bostorn, Massachu-
satts M D Yale Schoot of Mediane 1966 MS Harvard School of Public Health 1972
Partial support for this teseaich was provided by a grant from the Othce of Chidd Deselop-
ment, Department of Health Fducation & Weltare Washington D € (Projea OC D-( B-
+h

Y (f ] Goldsteis, A Freud & A Solmit. Bevond the Best Interests of the Chld 106
(197%) Public responses to a sunves e nced this contracictons reaction 36 perent of thiee
suneved favored removal of the child after the first madent of abuse, 33 4 perce vt ot thow
surveved fasored nonremoval 10 ginve the parent a second chanze D Gl Violar ¢ Against
Chilaren 65 (1973)

? Insutute of Judiaal Admmisaavon & Amercan Bar Assodation, joint Cotnusston on
Juvenale Justice Standards, Standards Relaung to Abuse and Neglea (tent ed  1977) (R
Burt & M Wald, Reporers: fherer atter ated 2« TJA ABA Standards)
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abuse,’ emergenay temporary custodv of endangered childient court-
ordered provision of services within the home, rtemoval of a child.> crinn-
tal prosecution of parents,” and voluntaiy placement of an endangered
chitd *'The dratters fashoned the scheme upon three baste prinaples that
undethe the central dilemma of state mterventon: deterence to parental
autonomy, the patamount nature ot the culd's iterests when i conflict
with the parenty’. and the lintanon upon < te mtervention to remedy
only specific harms .

The first pnnaple announced in the Standards codifies a reverence for
the family ‘mto “a strong presumption for parental autonomy 1n child rear-
1ng."" Parental autonomy refers not only to the maintenance of the famuls
umt but also to the insulauon from state interference of all parental
deasions regarding child management.® One purpose of the presumption
15 to safeguard the parent’s tradinonal right to care, custody and control
of s chuld.' Fundamentally, however, the Standards insist upon defer-
ence 1o parental control because it “1s inost likely to lead to deasions that
help children.”*" The Standards assuine that a child 1s most apt to thrive
m the custody of those who have cared for him since birth.'? The bonds
of that 1elanonship frequently cannot be fully duplicated by a court-
ordered substutute.'* Thus, the Standards urge proper legal recognition'?
of this long-standing assumpuon of child development scholarshrp and
practuce '®

The Standa:ds also acknowledge that deference to parental autonomy

P1JA/ABA Standards pt 11
oIV
PIdop [LVAVITE
SId pt 1N
T opt N
Pld opro 1
* Indeed. the Standards retuse to mandate atfumative duties of child care Instead. the
Standards speat nh those harims that pents must not cause or permit Thus, the child
has no night to an ideal” fanuly that will furmish the best opportunity for growth e
ITYAB Y Standords Commmentany ptoboat 37 30 42 4 . Commentary, cto20, at 49
[herematter ated as Commentary] In tact, under the Standards, the chld's nghts to
adequate care and protection are reahized onh when the parents have committed gross acts
of abuse o1 negleat Contra, TJAABA Stand dy 189 (Nuernberger, dissenting)  See
generadly S katz, When Parents Fail 95-57 (1971), Fraser, Lhe Child and His Parents A
Dehiate Balance of Rights, in Child Abuse and Neglect The Familv and the Communiny
324-29 (R Helter & (. Kempe eds 1976) Lhe Standards retuse o go anv further because
ot alack of consensus on what constitutes adequate <hild (are and a fear that any consensus
would ignore healthy cultural hiases 1JA/ABA Standards pt 14, Commentary 44

S Stanlev v Hinors 105 1S 615 638 (1972 Pance v Massachnsetrs, 321 08§ 158,
170 (1944, Fraser, supra note 9, at 326

"I VABA Standards, Intredudtion at 3

2 In ome cases, this mav not be the "hiological parem” but rather the “psvcholugical
patent 7 | Golistein, A Freud & A Solmt, swpra note 1, at 19

" See | Bowlby, Child Care and the Growth of Tove 8 (2d ed  1963), Bart, Developing
Conwtunonal Rights of, in and tor Childien, 34 Law & Contemp Proh 118, 127 (1975)

“oPor v st of satc varates exphath adopting this preterence tor the hoeme, soe
Muookin Child Custody Adjudwation  Judiaal Funcuens in the Face of Indeterminacy, 39
Law & Contemp Proh 226, 243 n 84 (1975)

P %er A Radushm, Child Weltare Services 257 (2d ed 19745, S hats, supra note 9, at 52
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may not always be 1n a particular child’s best interests. In that case, the
standards expressly commit the state to protection of the child despite the
resulung destruction of and intrusion upon the parent's right to care,
custody and control.'® Thus, the Standards continue the role of the state
as parens patriae.'” The commentary to the Standards reiterates the tradi-
tional justification that the child's comparatively helpless condition war-
rants state interventuon and protection.'® In addition, intervention may
disrupt the cvdle of the abused o1 neglected duld's becoming the abusing
or neglecting parent.'®

The Standards’ most innovative precept is the general restriction of the
court’s power to in.ervene to only those cases in which the child has
suffered specific harm.2® In the past, courts have intervened bzsed upon
highly subjective judgments concerning parental unfitness o1 unpleasant
home conditions without any showing that this behavior or these condi-
tions resulted in specific harm to the chiil.2! The Standards reflect the
widespread disapproval of such overreaching by experts?? and appeilate
courts.?® In effect, the Standards have established a per se rule that the
presumpton in favor of parental autonomy is rebutted only by a showing
of specific harm to the child

Although these prinaples provide a sound theoretical basis for a
scheme of state intervention, their accommodation and practical applica-
ton in the Standards are sometimes unsatisfactory. In this article. we will
set forth both our criticismns of the present provisions and our suggested
revisions. Generally, we conclude that the Standards continually fail to
refine the scheme to reflect the different degrees of intrusion upon
parental autonomy caused by reporting. court-ordered provision of ser-
vices m the home and removal We suggest that legislatures considening
reform in child protection laws modify the Standards :n order to increase
the availability of less intrusive means of state intervention. Accordingly,
we believe that the grounds for reporting and for court-ordered provision
ot services should be significantly expanded. Our experience indicates
that the prog ylactic and therapeutic nature of early, limited intervention
can minimuze the instances in which a child must be removed from his
parents.?*

" HANABA Standards pt 15, acnd, | Goldstan, A breud & A Soloit, wpra note 1, at 7

T See S hatz. supra note 9. at 1. Mook, Foster Care In Whose Best Interest>, 4%
Han Ed Rev 599, 603 (1973)

'* Commentary 45

Id, ] Goldstem, A Freud & .\ Solmt, supra note 1, at 7

* [JA/ABA Standards pt 12

M Commentary 38-39

** See, eg . | Bowlby, supra note 13, at 85

** See e g . In re Roya, 255 Cal App 2d 260. 267-68, 63 Cal Rptr 252, 256-57 (Ct App
1967), In re Cager, 251 Md 473, 479, 284 A 2d 384, 388 (1968), State v Geer, 311 S W 2d
49. 52 (Mo Ct App 1958)

M See Burt & Balvear A New System for Improving the Care of Neglected and Abused
Children, 53 Child Welfire 167 (1974), Newberger. Hagenbuch, Lheling, Colligan, Sheehan
& McVeigh. Reducing the Literal and Human Cost of Child Abuse Impact of a New
Hospital Management System, 51 Pediatnes 840 (1973)
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Our cntiasm ge: crates from our work at Children’s Hospital Medical
Center in Boston with children who suffer from abuse or neglect as a
result of thewr parents’ problems. OQur concern in this article will focus
upon the mpact of the proposed model not only upon children and
parents but also upon the protfessionals who work with them. Throughout
the arucle, we have drawn speafic cases from our clinical experience to
dlustrate the painful choices professionals must make and the -
adequaaies of the present and proposed systems of child protection

II. A GRANT OF JURISDICTION TO ORDZR SERVICES

Despite our agieement with the Standards’ three basic tenets—
deference to parental autonomy, the paramount nature of the child's
interests, and the limitation upon state nterventon to cases involving
speafic harm—we fundamentally disagree with the Standards’ undif-
ferentiating distrust of all unrequested state intervention into the famly.?3
To minimize state intervention, the Standards limit court jurisdiction to
only those cases involving serous harm to a child.?® Thus, a Hat ban is
imposed upon intervention in cases of nonsertous harm Moreover, this
jurisdictional grant operates without regard to the nature of the interven-
tion sought; it apphes equally to courts’ power to order removal of the
child from the parents and to the power to order less intrusive and
po‘entially less destrucnve dispositions, such as homemaker services or
therapy. To obtain any intervention, the peutioner must show bv clear
and -~onvincing evidence that the child is “endangered”;? the child must
have suffered, or “there 15 a substantial risk that the child will imminently
suffer, physical harm causing disfigurement, impairment of bodily func-
noning, or other serious physical injury,”?® or the child must be suffering
“serious emononal damage.”?* Addinonally, the petitioner must convinc-
ingly demonstrate that intervenuon 1s necessary to protect the child from
future endangerment.?® Thus the same grave level of harm that would
justify the removal of a child constitutes the exclusive occasion for all
unrequested state interyenuon.

Two aspects of this junsdicttonal scheme are objectionable. First, we
disagree with the flat ban upon intervention for nonserous harm. Second,
we disagree with the Standards’ failure to disunguish between removal
and court-ordered provision of services in the threshold requirements for
ctate intervention *' Both provisions ignore the difference between the
intrusive and potenuzlly haimful etfects of removal and the less drastic
offects ot providing services in the home. Moreover, inherent in this
Junisdictional grant 15 4 negative appraisal of the value of services. In

2% [JAJABA Standards 184 (Polier, dissenting)
M 0d pt 21

I

g pt 2 UB), arcnd d pts 2 1A &l
2 0d pt 2 1(0)

Wid ot 22

M See id ar 181 (*vuernberger. dissenting)
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denving junsdiction over cases involving nonsencus harm, the Standards
have adopted a per se rule that th~ benefits of services never outweigh the
intrusion upon parental autonomy and the risk of harm from interven.
tion.** In speafying the prima facie requirements for state intervention in
cases of serius harm. the Standards gie equal weight to the intrusive
effects of the removal of a child from his parents and the unrequested
provision of social services.

We urge majo1 revision of this Junisdiction provision  Jurnisdiction
should be divided into two separate categories® the first. to order services,
the second, to order removal.3® To estabhsh Junisdictnon ty order services,
the pettioner should have to show by clear and convincing evidence that
the child has suffered or wil immunently suffer phvsical or emotional
harm. serous or nonsenous.* Once this requirement 1s sausfied. the
burden of proof cone: “ning future harm should shift to the parents. The
parents. assisted bv counsel, would have to demonstrate that, because
future harm 15 unlikely, intervention 1s unnecessary. Moreo er, we sug-
gest that.af the evidence concerning future harm is mcondusive the count
should be gven discrenon to consider the therapeutic value of services,
presently impermissible under the Standards.

A Providing Services in Cases of Nonsertous Harm
g

The faruly situation in which a child sutfers nonserious haim is not
only not “ideal,™? it 15 quite oppressive, albeit without danger to hfe and
limb of the child The child will consistently su.fer specific, demonstrable
physical or emotional harm, even though such harm does not rise to the
gravitv required by the Standards nor present a “substanual nsk that the
child will imminently suffer” such severe harm. An example of parental
abuse consituting nonsetious harm would be a culd who regularly re-
ceives painful bruses in the course of parental disciphne.®® Nonserious
harm attributable (0 parental neglect would include some “failure to
thnive” cases” Comnmentary accompanying the Standards suggests that
court intervention would be permussible 1f the child suffered “severe
malnutntion. extremely low physical growth rate. delayed bone matura-
tion, and sigmficant retardation of motor development.”* By implication.

% See Commentary 38, 43

1 One of the co-ieporters for the Standards, Protessor Robert Burt, has simlarly sug-
gested that adjudication and disposiion alternanves should not be considered separately See
Burt, Forang Protection on Children and Therr Patents 1he tmpact of Wyman v James, 69
Mich 1. Rev 1259, 1286 (1971)

 Ser Daly, Willful Child Abuse and State Reporting Statutes, 23 U Munn 1 Rey
289, 318, 343 (19689) (favors reporting of nonsenous harm)

' Commentary 49

" 1d at 53-54 Recent data has shown that, of reported madents of phvsical mjunes
allegedly caused by abuse, 51 3 percent were considered mmor and onh ¢ 4 percent consu-
ruted magor phyvacad abuse Amesican Himane Ase n Natonal Study on Chadd N glect and
Abuse Reporting 4 (1477)

' See generalhy Sossman, Reporting Child Abuse A Review of the Literature, 8 Fam 1 Q
245, 268 (1074,

" Commentary o
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less extreme manttestanons of the same o1 sinmlar sy mptoms of “failure to

thrive™ would be outside the court's jurisdictton unless those agenaes

secking interventon could prove that more severe harms were ummnent
The Standards’ ban upon provision of services in cases of nousernous

harm represents one instance of the Standards’ deterence to the nght of

parents to rear their children tree from state intervention. Several as-
sumputions underlie the prolibiic n. First, the Standards assume that a
meamngful disuncuon can be made between voluntary and coercive state
mtervenuon n abuse and neglect cases Second, it 15 assunted that, be-
cause parents ot children suffering nonsernious harm can voluntanly re-
quest services, some of these children will be helped. Finally, the Stan-
dards assume that coeranve provision of services to families in which the
child has suftered nonsenous harm 1s more often harmful than beneficial

I Voluntary Versus GCoerave Intervenuon

The Standards’ rellance upon the disunction between a parent’s volun-
tary request tor services and state-coerced mterventon 1s unsound be-
cause the disuncuon is often meamngless or blirted 1n the context of
neglect and abuse cases An apparently voluntars request, m reality, mas
be a product of external pressures # For example, the parents mav make
a "voluntary” request for services hecause their welfare worker has erither
expresshy or impliedlv conditoned continued benefits upon such a te-
quest.?® Conversely, parents may loudly protestantervention while sumul-
tancously making indirect pieas for help.*' Resistance and denial of guilt
ate tvpreal reactons of parents when confronted by 4 soaal worker's
allegations ** Yet (hmeal expenence indicates that a patrent who harins his
Ald has ambivalent feehngs.®® He wants o hide from the shame and
sugma but also wants 10 stop his abuse or neglect ** He 1s Hften actually
rehieved when state authonties have finally concerned themsclves with the
famulv's dhitfr alnes.®

For example, a mother brought her daughter, aged hree, 10 Children's
Hospital Medical Center with muluple broken tibs and leg fracures. The

O Based on chimeal ¢ Mpenence some experts have suggested that the patent s voluntary
Acceptance of imtaveniion may actaally e prosantan unheadthn submssive s pnnifeosied as
dopsvhe o dgo detonse Stecle & Poldd A Pavehiatnie Study of Parents Who Abnse
Infants o Soall Clubdien o The Battored ( hld 125 02d b R Heltar X € ke mpe 1974

YOSec Commentany 167, Yevine, Cateat Pareny A Demystificanion of the Child Protecion
Swstent D U Pt T Rev 1, 11218 (o7

o Parentsvareh make diect sotuntan requests Mesander, The Soaal Worker and the
Famihan Hedping the Battered € hild and Fhs Fanuh 2223 (¢ hempe & R Helfer eds
1472y, Debranas, Child Protcoton- A Comprehanne Cootdimated Process, Fourth Na.
notnal Svinpostum on Chaild Abuse Oaabey 1973 g K the Anicncan Homane Asan,
Chidrens D 19775

S Stede X Pollok sfa note 39 ar 195

U Dvvoren The Role of the Soaal Wordor v The Bacred Chsled b ole 39 g1 14N

X

N Radishun supra note 19 at 24

YOId o at 230 260 gueting € Hancok Digest ot a Study of Protecine Scrvaces and the
Problem of Neglear of Chid ion in New Jerses B 1958)
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mother denied that e injuries were intenuonally inflicted and, instead,
claimed that they had resulted from her daughter's accidental fall from a
bed onto a concrete floor However, based upon x-rays that revealed
varying ages of the fractures, the phvsiaans conduded that the moth r's
explanation of the cause was inadequate. The mother persisted 1n her
demals and offered arguments and proof in suppost of her explananon.
She displaved a health climc schedule card to venfv that she had taken the
child for examinations everv few months since buth. She maintained that
her evidet concern for the chird's medical care was inconsistent with a
desire to harmn her child. She further insisted that the vresence of old
injustes was impossible because no physiaan had brought any injuries to
her attention at the prior exams. Because of the perceived nisk to the
child, the Hospital mmnated a care and protection peution in juvenile
comt Shortiy thereatter, the mother adnutted her long-term physical
abuse of her child She stated that, for the first nme, she was able to
verbalize a need for help Ewvidently, the pebtion had provided the struc-
ture necessary for such communication In additic.., she-explained that
her tiequent visits to medical dimics had. in fact, been an unstated seaich
for detection and suppoit. Thus. despite her vigorous demals and her
tarlure to request relp prior to th, court action, the mother apparently
desired mtervennon. However, uader the Standards, if this mother had
caused only nonserious harm, the Hospital and the court would b forced
toignore urgent but indnectly expressed needs of the familv This case
lustrates an addinonal fallacy in the Standards’ distinction between vol-
untarv and coerave intenvention. In cases of nonsenous harm, the Stan-
dards condinon the provision of services upon an express request by the
parent and torbid any court acnon. However, in this case, court action was
the necessary precondition for the mother's expression of need.

Even 1if the patent does t1y to obtain assistance by express request, our
expenence indicates that this request may go unheeded.*® For examnle, a
thirteen-month-old infant from a middle-class family was diagnosed by
professionals at Children’s Hospital as sever v retarded with slim devel-
opinental prospects. The infant's mother revealed that she was so embar
rassed by the mmfands condition that she kept him in a back room of the
house. She also expressed homicidal tendenaes toward the infant. She
told the protessional staff that, while on a boating excursion with the
family, she had held the baby over the side and had actually considered
letting go. She sought a voluntary placement of the child through the
Department of Pubiic Welfare but was toll that no placements were
available. Simularlv, the Department of Mental Health refused to assist
her, Thus. the Hospital physiaan and protectve service soaal worker

‘¢ Accord, 1JA/ABA Standards 185 (Polier, dissenting). Poher & McDonald, The Family
Court in an Urban Setting. in Helping the Battered Child and His Famaly, .upra note 41, at
208, 221, Tert & Watson, The Batiered Child Rebrutaized Ten Cases of Medical-Legai
Confusion, 124 Am | Psvch 1432, 1438 (1968), Wald, State Intervenuon on Behalf of
"Negledted” Chuldien A Search for Realisnc Standards, 27 Stan 1. Rev 985, 1000 (1975)

i
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were toreed (o ble a care and proteciion petitie nom court Attorness on
behalt of both state agenaes argued in comt agamst the pettion Never-
theless, the court granted the pention and placed the duld ma hos ot
tor retarded childien

This case starkly illustrates the present practice of both private and
public agenaes of refusing to expend precious resources unless a court
mandates the provision of services*” Frequently, the agency will even
request a court order simply to jusufv expeaditutes to a budget manager
The commentary to the Standards notes, with disapproval, that some state
statutes condition financal aid on court supervision of the (mld. 1he
authors lament the fact that the availlabihity of public housing, tor exam-
ple, will often turn on (he 1ssuarice of a court order

Yet, despite this express condemnaton, the Standards imphatly give
legal sanction to this practice Because of the scaratsy of socal seryices, the
Standirds eftecuvely legislate their exclusive distribution to cases of sen-
ous harm. The commentary justifies the narrow scope of siate intervenr-
ton on the ground that it will channel services to the cases of greatest
need and, thus, maximize their effecuveness.® However, the Standards
and the commentary fail to recognize that, as a result, provision of
services at the request of a parent who has caused only nonserious harm
may be nothing mote than a comforung ficnon 3

The scaraty of services is further aggravated by the new procedural
burdens the Standards impose upon agenaes. Under the present draft, a
single agency could be called upon to perform an innial ins estigation of a
repost of abuse® and, if court action ensues, the agency must submit an
invesugative plan, conduat a detailed mvesugation, analvze the services
available and their possible impact, and submit speafic treatment o1
placcment plans and penodic post-disposition  reports 3 Moreover,
agen:y personnel mav be requied to attend hearings at as many as four
stages of the mitial proceedings>? as well as at penodic reviews of agena
provision of services o1 placement ** These procedures are designed to
make the agency more accountable to coutts ** The net result, however , 1s

7 Addinonally experts state that the soaal worker masy resist deabing wirh the abusive
stde of the parent patent Holmes, Barnhart, Cantom & Revmer, Working with the Parent
m Child-Abuse Cases, 56 soaal Casework 3, 5-6 (1975) Lhis 1¢tusal based on the soaal
worker's own make-up suggests another reason why a court otder mas be a precequisite ol
provision of services

* Comnmentary 54-55

* IJA/ABA Standards, Introducton at 4, Connnentarny, 43

** The Standards’ assumption that serices will be prosided on a voluntary basis is clear
IJVABA Standards pt 11 Commentary 38, 13 In situations in which the services of socal
workers are m fact onh avalable through court meervenuon, one disangushed commen-
tator urged earlv mntenenuon Paulsen, Law and Abused Childien. i The Batered Child,
sipfed note 39 a0 193, 160

DHAABA Sundards pro 330y

e pts SAC)(F) 62,65, 71

S Ld pts 2 fanthonzaton of ivestiganony, ol pr 520 Gapproval of i SURAliOn plane
d pt 53 reporn. i pt 61 (dispo mom

Mo opt 71

olaopt TR Comm a7

14
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1o so burden the ageney that it will be less capable of ottering qualin
services to needy tanulies than it is at present Unfortunatels, the scaran
ot services puts even more pressutc on both the ageney and the court to
select less ume-consuming, less thoughttul treatment options. For cxam-
ple. the siaphan of removal, although often more ostly to the state n
the long run.* will be mote attracive in cases of sertous harn than the
prottacted provision of treatment m the home 57 Because the processing
ot cach case will exhaust judical and ageney ume the drafters of the
Standards endenthy telt compelled to nartow the scope of courts’ juriscic-
ton

The wisdom ot dratung the Standards predicated upon the untortu-
nate present reahty of saarce resources™ s questionable,® rather, the
Standards should provide tor court-ordered services to all families who
could benefit from such assistance without 1egard to the degree of harm
ot present agency budgets, It would then be mcumbent upon anv state
legislature enacting the Standards mto law also to gaarantee adequate
tunding to meet the new state intervenuon scheme. However, the present
dratt actualv reduces the pressure upon legnslatures to expand socal
service agency budgets to meet the needs and express requests of fanules.

T'he Standards’ assumption that a sharp distinction exists between vol-
untary and coerave state mtervennon undetlies the ban upon the provi-
ston of services in cases of nonsertous harm Yet our experience indicates
that the presence or absence of an express request rarely reflets parents’
teehngs toward state intrusion nto therr hemes, More mmportantly, when
coupled with the Standards’ increased procedural requirenients on agen-
aes. the ban mav result m the ehinmnanon of any assistance to nonsen-
oushy harmed dhldren: on the one hand, agenaes cannot immate court
action, but. on the other. they often will not expend resources without
court approval

2 The Value of Unrequested Asaistance

By conditioning assistance m the home upon parental tequest, the
Standards replace an evaluation of the value of the services to the child
and familv with an inquiry mto whether the parent has requested the state
mttusion  If the parent has not waned his n$[ to autonomy, the non-
setioush harmed child will be denied access i@ services.®® 'This arrange-
ment appeats contrary to the express commtment of the Standards to

Scleat Comme on Chald Abuse MY St Assembh Report Aput 1u72, reprintod in

Fhe Bartcrod Chrld s note 300 a0 220240 Gpp

' Debranas supra note {1 oat 13

* Sec generalh Debranas, The Status of Chidd Protective Sotvices, A National Dilemma, m
tHetping the Bauered Child and His Famudy supma note 11 w0 127, 131.36

CTPVAB Y Standards 181 (Polier, dissenungy Conva, wald, State Intersennon on
Behalt of “Negleaed” Children Standards tor Removal of Childien from  Fherr Homes,
Momtonng the Status of Children m Foster Care, and Tetnunauon of Parental Rights, 28
Stan 1 Reyv 625, 6042 (1976) (supporting “ieadivt o approadh)

*" e JJA/ABA Standards 186 (Polier, disse nting)  bempn neglea™ by state)
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protect the child's needs m any conthet of mteresis beiw een patent and
child *' Addinonally it seems conuany 1o the Standar ds .omraitmen, to
“strengthen fanuly hte™? hecanse taic-ordared assistane 1o the farmly 18
chminated  The Stand.airds negate these «nuasms by mimmezang the value
of unrequested assistance I most cases, tourt-ordered srovision of ser-
vices to families o which the chitd has sutfeied nly nonsernous hann s
assumed ot to be m the child's hest mteresis 1he commentart sugEests
that such mtervenuon at hest, would be mumalih helptul and, 1 tfact,
could even be barmtul to the child *° The Standards apparenth condude
that any nnnor heaefis are outweaighed by the loss of patental autononn

In another forum, a teporter on the Standards, Professor Michael
Wald. has elaborated the bases for this condusion # He suggests that the
ettectveness of anv assistance mav be sygmficantiv reduced 1if provded on
doetave. as opposed to voluntany, basis Ame g the potennal dangers of
assistance ated mandatory day care, for example, night weaken the dose
attachment hetween parents and anld auaal to healthy dey clopment
However, as Professor Wald acknowledges, thiy attachment many al eads
be weak m harmtal family wtuations.s Protessor Wald also disungurshes
between tiie value of “hard™ and “soft” services He admts that provision
of "hard’ setvces—hnanaal aid. medical care and home- aker~—would
he l{clptul but adds that such assistante 15 not usaalh - nthcomng **
However he notes that the etfectneness of the more common “sort’
services—such as counsehng and paient educatnon—has bheen disproven 87
Moreover, Professor Wald mamtams that such services can often be
harmtul if the «oaal worker 1 nept ot ingects his mddle-class has o
the deasions regarding chld care and housekeeping He fears that the
soctal worker's mtervennon mav result 1 mconsistent parental behavion
that will contuse the child and dicturb the (hild's adjustment 1o the
unhea'thy sittanon In addinon, he postulates that the pient mav diredt
his tesentment of the mtenvention tos.ard the child as the cause of the
mtrusion

Studies measuring the effectveness of services have produced mcon
dusive 1esalts Some studies have drawn negatn e condusions, ®™ others,
posdive * Furthermore, s generally agreed that ineasunmg the out-

Y IF B V1 B

" Commentary 12-44

Wald e note Hyow 9uh 1006 The author Exprosshy disclinms that the views
axpressed thers ave thowe of the fuvende Justice Standards Commssion 4 at 987

" ld 4 w9607

Mdd ar tay

“TLD at YaR8 i3

TN 0N Polaisky NN Poliresy The Cutron status of Chidd Vs t Chold
Neglectm this Countiy, Repott to the Jomt Commn on Mental Health tor Chit & onc1oes,
quoted pe B Gy agpre note 1oat 4317, The Mult-Probletn Didemma A S sral Research
Demonstration with Mult Problem Famulies (G Brown ed 1908, hischer, Is Gusework
Fitecives A Review, 18 Soaal Wotrk 5 (1973, Gersma tmphaations +, 4 Fanuly Life
Lmprovanent Projct, 52 Soaal Casenwork 433 (1971)

™ Seec e g N Radushing, supra note 15, at 10615 960 71 2§ White Foderal Programs

. )
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come of services on-an objectve scale is very difficult.”® It is particularly
dithcult to design research projects to measure sienificant improvements
i tamily behavior Because the Standards maintain the presumption in
tavor of parental autonomy, failure to prove that services will improve the
tamihy aituation s dispositive against intervention.” This conclusion ig-
nuotes that the presumpuion has, to some extent, been rebutted by proof
that the parent has caused harm, although not serious. Significantly,
Protessor Wald has failed o ate studies supporting his thesis that the
cttectiveness of services turns on whether they are provided on a volun-
tary ot coerave basis 7 In fact, the intervention of legal authority can
cnhance a parent's respect for the treatment program and thus increase
its ettectiveness 7 .

Our experience has been that services provided on an'involuntary basis
can he helptul For example, a mother brought her eleven-year-old
daughter to Childien’s Hospital and reported that the chiid had told her
that the father had masturbated in front of the daughter and invited her
into his bed In addition, the mother revealed that three months earlier,
teating her husband's temper, she had fled home and left the child
behind with the father The child denied having mentioned her father’s
savaal advances Emeggency 1oom physicans were unable or unwilling to
ke 4 thotough medical exanmination because of the child’s uncoopera-
tvenes and anviety The child was admitted for “social reasons” to
pernnt a turther evaluation of the famly situation and the child’s needs.
\ pavchological consultanon and soaal service interview revealed that the
child had recemtly lost bladder and, bowel control at night, performed
poothvan «chool, expenenced nightmares, gained excessive weight and
bocomc imarcasghy tense The conclustion drawn from thus initial evalua-
"1 was that the (hild was “troubled.” even though no clear evidence of
>ctious emotional damage eméiged. Hovever, the diagnostic team i er-
pretea the facts that she spoke of a “secret” with her father -and men-
aoned that he had brought her cand' during school recess as soft signs of
posstble sexual abuse The mother desired help for her daughter but
seemed mcapable of obtaining assistance herself. She did not know what
services were available not how to use them However, she did not wish to
e d har child i the Hospital for the tme required to conduct a full
frane Tt exanstnation Onece she even d[!(‘"lp[(‘d o remove the )()ung-
~ter because of her own fears and loneliness When the father was inter-

for Young Childien Review and Recommendations 275-76 (1973). Burt & Balyeat, supra
note M4 Mose. Hvde, Newberger & Reed. Fnvironmental Correlates of Pethatnc Soagl
Llinass Proventine I?lplmlnnns of an Advocary Approach, 6/ Am ] Puh Health 612
P Newbaga Hagenbudn bbeling, Colligan Shechan & Mo Veigh, wpra note 24,
Sedle & Polladk swpra note 390 ar 141
Ser Wald, wupra note 46, at 978 n 73

" Ser Burt. wpra note 18, a1 127-¢ ¢f Wald. supra note 46, at 999 n.86

“ Protessor Wald even concedes that soaal services are successful despite imitial hosubty
Wald wpra note Y9, at 658

7 Polansky DeSany & Sharhin, Child Neglect Understanding and Reaching the Parent 58

CiaTY
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viewed, he denied that any problems existed and expressed strong hostil-
ity toward his wite and the Hospital personnel  The Hospital sttt at-
tempted. without success, to mnvolve various child protection agencies
The agenaes all retused because they either were overaowded o consid-
ered the case “mappropriate.” The Trauma-X Group ot Children’s
Hospital—a mulu-disciplinary team for ueatment of neglect and abuse
crises—derided to seek court intersention in this case At the prehmnanr
hearing, the judge entered a temporary order granung physical custods
of the child ) a treatment center to nduct further evaluation. The
center began diagnosis and therapy and also enrolled the child in a special
educa’ 1 program. Tae mother began weekly counseling with a psvchi-
atric soaal worker from the same faalty. The father, after a court-
ordered psychiatric evaluation, agreed to seek help for his depression and
dnnking problem. Therearter, the mother and tather resumed Ining
togethner.

This petition would not satisty either of the relevant grounds for court
intervention proposed by the Standards. The commentary indicates that
intervention 1s authonized only when the sexual abuse consututes 4 viola-
tion of the state penal code.” The only hard evidence at the time of the
pedtion had related to the father's exhibitionism and propositions  at
home, which alone might not consutute criminal violations The Stan-
dards also permit the court to intervene when the child 1s presently
sutfering “serious emononal damage.”” The Trauma-X Group had
sought court action before the development of sttong manifestations of
sertous emotional harm because of legitmate concerns about the child's
mental status and the adequacy of the mother's caretaking. Additonally,
the Group had hoped that early action could prevent the need to remove
"¢ child in the future. Although the court would have been forced to
« miss the peution under the Standards, in the actual case the entire
famly very <learly benefited fromn the court's intervenuon, This case and
the case of the mother who admitted her abuse onlv after the court
petition was filed also illustrate the therapcutic value of court acuon nself.
In both cases. the court action was the catalvst or vehicle enabhng the
parents to confront their problems

Professor Wald's segregation of “hard” and- “soft” services, and his
respective approval and disappioval, ignores the evolving clihical model

" Commentary 60

' 1JA/ABA Standards pt 2 [(C) The Standards turther define the speahc mamifestauons
constituung sernous h i as “severe anxiety. depression. or withdrawal, or untoward ag-
gressive behavior toward selt or others ™ We shate one expert’s hesitanoy to tieese the
defimtion into a statute because of the present state of our knowledge about development §
Kaiz, sup... note 9 at 68 In addition, as the commentary also suggests, the definition must be
read i the ¢ “text of the ditterent stages of development at ditferent ages Commentary 57
However tiung speafic atinbutes in the statute may produce static rather than develop-
mental interpretatons For example, courts working with the defimtion mav ignore the fact
that what constitutes “antoward aggressive behavior™ at one age tav be quite normal at
another

14
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and practice of a combimed approach to treatment ™ Based upon ewi-
dence indicating that external stress 1s substannally related 1o neglect,
abuse and other pediatric seaal illnesses, the treatment of families now
tocuses upon reheving the external stresses ot madequate housing. health
and chld care by directly supplvng these needs However, equally nnpor-
tant components of this new treatment indude “soft™ services, such as
counsehng and educanon, speafically designed to enable parents to se-
aure 1esoutces i the future A svstemnatic study measuring the effective-
ness of this combmed approach has not been undertaken However, the
data der snstranng the connecion between these external stresses and
the madence of neglect and abuse warrant the inference that treatment
directed at'reheving these stresses cansetfectively prevent mdividual cases
of tuture neglect and abuse and can improve the famly's abiliy to utihze
senvices tor the chld. Our dimcal expenence supports this conclusion 77
Obvioushv, success on an individual level cannot substitute for efforts 1o
change institytnions and coredt the madequacy of resources that aftect
Lige numbers ot the populanon
I'he tact that this and other novel approaches may not vet be prevalent
does not support the narrow grounds for court-ordered services adopted
by the Standards The ciasm that was previoush leveled with regard to
himting these greunds based upon the present dismal quanuty of services
applies equallv when based upon the present quality ot services. If en-
hghtened tneatment methaods would benehit a troubled tamuly, the Stan-
datrds <hould permt a court to order such assistance.™ Concomtantly
professionals must pressure agencies and state legislatur s to mmprove the
qualits of services through trammng i modern apptoaches to treatment of
child neglect and abuse  The Standards themselves could be drafted 1o
promote such new approaches to treatment For example, the Standards
‘ could establish aitizen-based counals to place contmuing pressure on
professional groups, agenaes and legslatures to mcrease the quahty, as
- well as quannty, of services.™ These counals conld supply the mput of
local values, tradinons, needs and priones meo the destgn of treatment
iodel * Inaddmon, the Standards could estabhsh a medhanism 1o
contdinate state departments ot child health, mental health, weltage ser-
vices™ and emplovment opportumues for che parents.*? Through this

*® See generalh Newberger & Hvde, Chitd Abuse, Prunaples and Implications of Guitem
Pediatne Pracice, 22 Pediatnne Clhimes of North Amernwa 6975 (1097%) Newberger, Hagen:
buch, tbeling, Coligan, Shechan & M\ eigh, wpra note 24

7 Morse Hvde, Newhergar & Reed. swupra note b

MO B, supra note 83, ar 19%%

TS Sclear Comme on Chald Abise Y Stae \ssanbly supea note b 251 92
Pdeman The Massachosans Fask Force Reports Advocaa for Children 83 Hay Bd R
639 (a7

NG D Gab s notc 1oar T Debranas aggna note s ar HR239 Holmes Barnhat
Cantom & Reamer, supra note 47 at 12 See generally Jorm Comm'n on the Mental Health of
Children Cosesom Clald Mental Health Challenge for the 197006, a4t 921 (1970

*' Ser Newherger, Newberger X Richmond, Chld Health i Amenica Foward @ Rational
Pubbe Policv, 51 Midbank Memonal Fund Q ‘Health & Soc's 219 (1976)
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coordinating mechamsin, the Siandards would turther the goal of a co-
herent, embraave approdach to famly problems %

Were we to agice with the Standardy assumption that most nonsert-
ously harmed childien are not benefited by court-ordered provision of
services, we would nevertheless be unable to support the flat ban upon
state mtervention. To prohibit all mtervention and thus deny assistance to
even those ! sldren who could be helped does not scem to us the proper
resolution «  he tonHicung mtercsts. The acknowledged trade-off n
adopting the ban on intervention tor nonsertous harm 1s that cases that
wWartantinteryentton must be dismissed in oider to prevent unjustihed or
unproductive 1ntrusions upon parental control in other cases.®* We are
unconvinced that judiaal discretion has been so unwisely exercised in the
past Moreover, the instances of useless or hi wful intrusions will be
1educed by the Standards’ hmitation upon ntervention to cases of specific
harm Courts can thus ensure that the services ordered will closely relate
to the nature of the specific harm* Finallv. rather than anandoning any
attempt to aid the nongeriously harmed child. legislatures should consider
proposals, in dd(htmni() those suggested m this a-ucle, t¢ improve the
qualits and avalability of services *8

B The Future Endangerment Requoement
I. Imual I ternventon

According to the present draft of the Stand. :ds, once a petitionet
seeking court antervent.on has established tha* a child 1s “endangered,”
the peutioner must sansfy the second requirement—demonstrate that
Intervention 15 neeessary to protect against future endangerment.*” Ths
requirement apphes equallv to both services and removal. Objections to
this junsdinional requirement are threefold First, as in the inital re-
quirement of “endangerment.” the petinoner must sausfy the same bur-
den of proof 1egardless of which disposition 18 sought. Second, because
the likehihood ot tuture harm and the tmpact of intervennon are ditficult
to prove. plaang the burden of proot on the pennoner may be tan-
tamount 1 many cases 1o a denicl of court jurisdiction Third, the Stan-
dards expressly reject the more discietionary “Lest naterests of tie child”
test 0 fwvor of conadering g detenrinanion  regarding only the

w2

See Navienal Rescarch Counal, Natonal Academy of Saences Toward a National
Polcy tor Children and Families (1976) N

"' Another reason tor broadened oart mianvenuon to effeciiate the coordinated ap-
proach to treatment has been suggeseed by hmaans Terr & Watson, supra note 46, at 1439

Y HAABA Standards Tntrodecuon at 6, Commentars 50, of S lats, sipra note Y, at
6367

DGl supra note 1, at b S Katz, supra nate Y, at 64

I ABA Standords 185-86 (Poler, dissenting)

A pr 22 In part 5 3(F)2), e Standards tiace the butden on the petutioner o prove
by dear and conymang evdence alley, none sufficent o suppott the pettion Presumably,
tas mddudes the junisdicuonal requirement of future endangerment )
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prophvlacuc value of mtervention. This latter test, however, excludes a
televant iquiry mto the therapeutic value of court-ordered services.

Disunguishing between services and removal is most appropriate in the
context of the “necessity of intervenuon” jurisdictional requirenient. Be-
cause court-ordered services involve much less drasuc interference with
the parent-child relanonship and much less sugma for the parents than
removal, the restraint on court intervention should be significantly less
when services are the orly dispositon requested by the petitioner. Fur-
thermote, services and removal are different in kind, not just ir degree.
Services most fypically involve direct provision of medical care or better
housiyg, tiaming i homemaking techmques, or counseling aimed at
emotional and behavioral improvements.** These services are directed
tow.rd benehting the enure family. Admittedly, removal sometimes wll
be accompanied by services to the parents in an effort to reunite the
tamuly " However, in general, the curative aspects of removal are less
significant than its mtrusive effects. Removal is a deasion to save the child
at the expense of the parents’ right to custody. Thus, a distinction be-
tween services and removal will be paricularly appropriate if the court’s
junisdicional mquiry s expanded to include consideration of the thera-
peutic value of interveation.

T'he Standards hmit the court’s ngniry to whether intervention is nec-
essaiy to prevent future harm. This test, which replaces the prevailing
“best interests of the child” test, would guide a court’s decision whether®®
and in what mauner :t should intervene.®' The drafters of the Standards
rejected the prevalent test to avord the guesswork inherent in 1ts applica-
ton. For example, m a removal case, the application of the “best interests”
test reuires a judge to compare the probable consequences of removal
with several alternative programs of assistance in the home. The judge’s
comparatt . analysis must be based upon predictions abou: future behav-
tor of each tamily member m a number of contexts. The judge must also
predict the progress the chld would make in a foster home. Judical
otficers and the adjudication process are parucularly ill-suited to make
such uncertain predictions about human development.®? Uncertainty of-
ters opportumues for the court’s bias to replace proper criteria.® Addi-

.

" See Commentary 117-19

14 119

" See Mnookin, wupra note 17, at 614, 627-28

‘! The commentary discusses the replacement of the “"best interests” test at the disposi-
nonal phase Commentary 120 However, for both junsdicuon and disposition, the Stan-
dards substitute sinular tests of the necessty of miervenuon to protect aganst futyre harm
HAABA Standards pts 22 & 64 Thus, discussion of th= substituuon of the “best interests’
test s equalls appropiiate at the jurisdicuonal phase + a atation ut:thc states that have
adopted the “best interests™ test for dispositions i their sjatutes or case law? nookin,
supra note 14, at 243 n 81 b -«

% Commentary 121 22, Muookin, supra nate 14 at 249-62, Mnookin, supra note 17, at
611%-22

' Commentany 121, Mnookin, wpra note 14w 2649,

ey
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tionally, when the judgment 1s, by nature, subject to reasonable differ-
ences, appellate coyrt control of the juvenile court becomes minimal.#

The Standards’ suggested inquiry into the prophylactic value of inter-
venuon does not completely avoid the uncertainty inherent in the “best
interests” test. The court must still judge the likelihood of future harm
based upon predictions about parental behavior. Nevertheless, condition-
ing intervention on a hikelihood of future harm s generally sound. Obvi-
ously, if future harm is clearly improbable, a court should ot intervene
despite a record of past harm; for example, the mother of the mjured
child may permanently separate from the abusing lover. Theoretically,
the presumption in favor of parental autonomy may warrant placing the
burden of proof of the likelihood of future harm on the petitioner.
However, the peutioner must nitially establish in the majonty of cases
that harn. has occurred and, thus, will have rebutted any presumption of
parental fitness. In reality, a presumption of future harm arises from past
harm because of the nature of child abuse and neglect.®® A tvpical
pattern of abuse involves a continuing senes of assaults, escalating in
severity.®® Neglect is an even more obvious case of a chronic condition.%
Moreover, placing the burden on the petitioner to show by clear and
convindng evidence that intervention is necessary to prevent future harm
would effecuvely prechrde intervention in many cases.*® Because predic-
uve judgments by nature are rarely conclusive, the degree ot certanty
required by the “clear and convinding evidence” standard of proof may be
unattainable.?® .

For the reasons outhned above, we suggest that, in cases in which only
court-ordered services are sought, the future endangerment 1equirement
be revised. Once the pentioner has convinangly demonstrated that the
child is endangered, the burden of proof concerming future harm should
be shified to the parents Consistent with the actual nature of <hild abuse
and neglect, the parents, assisted by their attorney, s?rould be required to
demonstrate that continuation of the harm is unlikely. Placing the burden
of this issue upon the pareats is particularly appropriate because the
likeii' hod of future harm entails predictions concerning parental behav-
tor '** However. we do not suggzst that the parents be required to sausfy

¥ Mncokin, supra note 14, at 253-54

# See Cotnmentary 63

D Gl supra note 1, ar 113, Child Abuse and Negleat Project Fduc Comm'n of the
States, Nauonal Center for the Prevenuon and Treatment of Child Abuse and Negledt,
Child Abuse and Neglewt Model Legislauon tor the States 2 (1976). e Weston, 1he
Pathology of Child Abuse. in The Battered C.aild. wpra note 39, ar 79-85

¥ (f Koel. Falute 1o Thnve and Fatal Injury as a Contnuum, 118 Amn } Diseases of
Children 51 (1969)

® Cf Wald, supra note 16, at 1010 n 137

9 See Comme aary 118 (simlar problems oi proot constitute basis tor rejecung “beyond a
ceasonable doubt standard™)

9% Although the language of the Standards wouid support densing junsdicuon unless the
pettoner satishies the burden of proot, the commentary imphes a shift of the burder. to the
patents Commentaty 63-64 Lhe commentary hsts examples of when a child may have

18
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the burdensome dear and convinang standard. Rather, in those cases 1n
which evidence concerning future harm is inconclusive, courts should
have discretion to expand the inquiry and consider the therapeutic value
of services '

In pro .ce. professionals often do not agiee on the likelihood of future
harm in a partionlar case but do agree that intervention 1s w irranted. For
example, a mother hrought her four-month-old daughter t. 1e Hospnal,
complaiming that the (hmid's leg appeared nusshapen. An (xamination
tevealed acongemtal hip detormity. The intant underwent suigery to
correct the detornuty and had to wear a body cast to allow proper heakng.
Upon observation of the interaction between mother and daughter in the
Hospital, personnel became concerned about the mother's abihity to care
tor the vild. The mother occasionally left the bars of the crib dewn and
had difticulty keeping the cast clean She seemed unable to feed the infant
propeily and to adjust the frame her daughter required for support. |he
statt’s concera increased because, despite instruction and gende warning,
the mother’s behavior did not change after several weeks. In an interview
with a social worker, the mether seemed depressed. She denied that sh-
was having diffinlty canng for her infant and caplained that she needed
her daughter becavse sh> was “all aione.” When the sodal worker sng-
gested that a home health aide might be helpful after the injant was
dr-charged. the mother protested that she did not want or need any
assistance. Duning the interview, the mother revealed that she had had a
poor relationship with her own mother and had been negle< »d in her
childhood. Some members of the Trauma-X Group believed that the
infant’s need for spedal care, the mother’s inacey, iate caretaking and hes
refusal to vohintarily accept assistance placed the chitd “at nisk.” While
these members advocated court intervention to keep the child out of the
home. other members wanted to give th: mother a chance to prove
herselt outade the Hospital. They suggested that the :nfant could sat2h, be
hscharged if the Hospital could monitoe the child's condition by frequent
oupatient visits and 1t the mother would accept instructicn in proper care
techmques by a vistung purse. Alhough the mother's inattention or

suttered a epeah, serus barm but, nonetaeless, intervenuon is unne-essary to prevent
tutire harm First, when the abuse represented an isnlated moment of anger, future
madents ate not as likely Second, a court should denv junsdiction when the faraly stuauon
has undergone matenal, long-term alteranon since the ume the peution was filed. For
example, the parent™ faiure to supervise the chiid whele the pareat was at work may have
been corrected oy the proviion of dav care services ofi 2 voluntary basis Thud  when
mtervention may do more harm than good, the coutt should not proceed In effect, the
commentars otfers examples of instances 1n winch the parents would be able 1 sansfy the
burden of proof that intervenuon is urnecessary. The fact that the informaton requiced by
these examples 15 more hikely within the parents’ knowledge provides further reason for
piacing the burden upon the parens

"' The commentary’s third example of when not to intervene despite a showing of
“endangerment”—when interggnuon mav do mor+ harm than good—suggests that wguiry
into therapeutic salue 1s appropnate. As an illustrauon, the commentary refers to a (ase of
sexual abuse nowhich there s no evidence that tuture abuse is likely. the tounsehny
tesoutces are med and the tamly seens to be handling the problem adequately 14 at 64
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carelessness might result n senous injury to the child, no one on the team
telt completely comfortable with \hat prediction. Nevertheless, the entire
team advocated intervention based upon shared doubts about the moth
er’s ability to cope with the particular medical problems of the child.

This example suggests the proper criteria by which a court should
determine + hether to order services. Absent clear evidence that future
harm is or is not likely, a court should consider. in addition to thé
probabilities of future harm, whether the specific services proposed are
directed toward and are likely to remedy the parucular problem that gave
nse to the endangerment and whether the services are beneficial to the
family. In the example, the mother’s inability to handle the child's treat-
ment gave nise to the endangerment. Services directed toward training
and supe.vising her 1n the proper care of the child’s condition could
prevent any future harm that ‘night otherwise occur. Moreover, training
in the treatment required by the child's particular condition, as well as in
feeding, hygiene ard safety generally, could benefit the entire farmly and
improve both the mother's self-image and her relationship with her
aaughter. ‘

An inquiry into the general therapentic value of services alone is subject
to crinasms sumilar to those directed at the “best interests of the child”
test. Admuttedly. a court can find some general benefits in almost any
proposed service Accordingly, we would narrowly hmit the court's dis-
cretion to consider therapeunc value. A broader inquiry into the thera-
peutic value ot services is tnggered only after the petitioner has estab-
hshed a case of endangerment, and then only 1f the parents’ proof that
iuture endangerment is unlikely is insufficient. Moremer, general thera-
peutic value al.ne would never be sutfiaent to jusufy mtervenuon: proof
of spedfic remedial ettorts with regard 1o the particular endargenng
problem must be requuied.

2. Termination of Services

The Standards mandate 1eview every ax months regaiding “whether
the condiions snll exist that required imnal interventon "2 Unless the
conditions sull exist, the court must termmate jurisdiction If the parents
state at the six-month heanng that intervention 1s no longes necessary, the
agency inust demonstrate a need to continue.'® Moreover, at the end of
eighteen months of court supervision, the court must terminate Jurisdic-
ton » nless “there iy ear and convinang evidence that the child is still
cndangered o1 would be endangered if services were withdrawn.”’ ™ This
call for caretul. penodic review of the necessity tor intervention will help
prevent continuances that are based upon perfunctorv hearnigs or that
result from forgettulness of the (ourt or agency 195 However, by condi-

2 [JA/ABA Standards pt 7 4(Ay
193 Commentary 141

OILVABA Standard. po 7 40
Y Seead pt 71, Commentary 136
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tioning assistance beyond eighteen months upon “clear proof” of a neces-
sarily uncertain prediction, court junsdiction may often end before the
family situation has stabilized. .

The termination provisions retain the unfortunate, narrow focus of the
Junsdictional grant for initial intervention. In doing so, the Standards fail
to distinguish between the significantly different potential harms caused
by initial and conunuing intervention. The benefits of cot tinued services
in the home will more often outweigh the intrusive effects. The benefits
of services often_multiply over ume as relationships with social workers
are strengthened and initial hostility is overcome. As parents develop
conhdence in their child-caring ablities, their progress will advance more
rapudly. Moreover, *he intrusive effect of continued supervision is not a
muitple of the harm tv, rental autonomy caused by the initial interven-
tion The ininal outside intervention into the home causes the stigma and
most severely undermines parental authority over the child. This shift in
the balance justifies a broadened inquiry into the therapeutic value of
continued 1ntervention. In .fact, therapeutic value 1s enntled to more
weight in the context of termination than was appropriate in the dedsion
whether to intervene initially. Although no intrusion should continue
longer than necessary, the determination of necessity in termination hear-
ings should not turn solely upon proof by the intruding party that the
child will suffer physical or emotional harm. The mere fact that a child
will not be reinjured at the particular moment does not suggest that the
family no longer requires judicial monitoring or social welfare interven-
tnon. Once the court intervention has begun, jurisdicuon should conunue
until the family can no longer benefit from support and until they have
confronted basic problems.!®® In effect, we suggest that the goal of con-
tnuing intervention 1s broader than that of initial intervention. Initial
intervennon should be primarily, although not exclusively. directed to-
ward protecting against future harm. After the initial intrusion has oc-
curred, continued intervention should be directed toward giving the fam-
ily the tools to deal with their problems in the remote as well as in the
immediate future Unfortunately, the commentary specifically rejects this
broader purpose; the court is directed to continue services only if neces-
sary to protect the child and not solely because services are “useful.”'07

We also disagree with the timing of court review under the Standards.
In our clinical experience, we have found that eighteen months is in-
sufficient to cement shoriterm prophylactic gains into long-term
prorhyla wic and therapeutic benefits {or the entire family.'® For exam-

"*® See Pollock & Steele. A Therapeutic Approach to the Parents, m Helping the Battered
Child and His Family, supra note 41, at 20

17 Commentary 141

1% See Pollock & Steele, supra nute 106, Roth, A Pracuce Regimen for Mhagnosis and
Treatment of Child Abuse, 54 Child Welfare 268, 273 (1975) See also Kempe & Heifer.
Innovatve Therapeuuc Approaches. in Helping the Battered Child and His Farmily. supra

note 41, at 46 (success of treatment by visting nurses never reahzed before eighth or ninth
month)
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ple, the chmic at Children’s Hospital examined a girl, aged five, for gross
developmental delavs and scattered bruises Her mother had seemed
anxious and depressed. Her father had acknowledged enormous rage at
his daughter and uncontrollable impulses te harm her. Pursuant to statu-
tory mandate, the Hospital filed a child abuse case report. The report
effected neither change in the family's behavior ncr advancement in the
child’s developmental progress. New bruises were evident upon subse-
quent examinations. The Hospital filed a cc art complaint, requesting that
physical custody remain with the parents while the state was acting to
acquire legal custody. The Hospital staff hoped that court supervision
would assure that the parents would follow through with a treatment
program designed to resolve many of the family conflicts that had appar-
ently culminated in the father's anger toward his child. The court granted
the peution. Now, two vears after the imtial hearing, the parents
participate—although somewhat reluctantly—in a family treatiment pro-
gram in the local court chnic. The father receives regular doses of a major
tranquilizer There have been no further incdents of injury to the child.
The daughter 1s making excellent developmental progress with the sup-
port of a spedially designed academic program. Without court monitoring
and services, family decompensauon and reinjury might well occur.
Moreover, the parents probably would not voluntarily request continued
services. For these reasons, and because the family appears to benefit
generally from the treatment, the state has recently urged a six-month
continuance of the case. Under the Standards, however, the state might
well fail to demonstrate by clear and convincng evidence that future
harm would occur 1f court supervision terminated.

H
[II. A GRANT OF JURISDICTION TO ORDER REMOVAL FOR SFRIOUS HARM

We share with the drafters of the Standards a distaste for removal of
the child from the home. Removal must be a remedy of last resort because
of its tremendous potential for harm to the child'®® and its total invasion
of the parent's night to custody and control. Thus, we approve of the
Standards’ narrow junsdictional grant to order removal. Removal 1s avail-
able only if the child has suffered or there is a substantial risk that he will
imminently suffer serious harm and 1f 1t 1s necessary to protect against
future harm:'*® [n addition, removal must be the only means of protect-
tng the child.""" Itis because we concur with these severe hmitations upon
the court’s power to order removal that we have urged sigmificantly
broader power to order services. Services should be more available be-
cause, as even the commentary suggests, services can often remedy a
dangerous family situation and thus prevent the need for removal in the
tuture % eretore, om Gruasm ot the present dratt ot the Standards

%% see Mnookin, supra note 14, at 270-72, Wald, supra note 59. at 644-46

e 1JA/ABA Standards pts 21 & 22

Id pt 6 HOHIND) .

7t Commentary 118, wee Mnookin, wpra note 14, at 272, Wald, supra note 59, a. 647-48
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h(l\ toc used upon the unwise lllnll‘lll()ll\ llp()ll the powel of courts 1o or-
der services. However, we do suggest certam amendments to the present
removal scheme. First, courts should have the power to remove a child
suffering senous physical harin, even though the harm 1s caused by
environmental ¢ admmons bevond the parent’s control. Second. courts
should have the power to extend parental rights to a removed child
beyond the termination date required by the Standards, if the agency or
the parent presents cleai evidence of the parent's progress toward th.
goal of reunificanon ot the fdmzl\

A, Removal in Cases of Serwus Physical Harm Caused by Environmental Con-
dition,

The commentar to the Standaids declares that the only purpose of
court-ordered tntervention 1s “to proiect the child from future harin, not
to punish parents o1 to provide ongoing supervision of families where the
child is endangered ™' To further this purpose, the Standards condition
all_court intervention primanly upon whether the child has suffered
harr.. This condition 1s deliberatelv intended to shitt the focus away from
an exammation of parental fault."'* The commentary suggests that a
court can itervene when a child has suffered serious physical mjunies,
cven though the cause 1s unexplained and the parents’ responsibiliy

mains unproven.'** Consistent with this emphasis on harm rather than
parental fault, the commentarv states that a court may intervene when the
child’s injuries are a result of the parent’s mental illness, alcoholism, or
drug addiction. The commentators ofter this suggestion with the explicit
awareness that these problems are often bevond the parent’s control and
are a result of social conditions. 16

There 15, however, one instance m which the Standards depart from
this principle of mtervention tor harm without regaid to parental fault.'"?
A court1s speahcally prohbited from ordenng remova. of a child sufte-
g sertous harm caused by emvinonmental conditions that are bevond the
parents’ control ' If the parents are willing but unable to remedy such
condtions, a court cannot order removal regardless of the quantum of
danger to the child Yet the Standards do permit a court to order rervices
t this situation,''® despite the commentary’s general disapproval of any
coerave mtervention to 1emedy “wocaetal neglect.” The only apparent
reason for this inconsistency 15 that the drafters recognize that a court
order may he a necessarv precondition to delivery of services requisite 1o
conrect dangerous condittons

We disagree with this depaiture by the Standards from its own prina-

1 Commentary b3

Id a9

YN Id at 5%, ser Paulsen, supra note 30 at 157
HE Commentary 5%

Ul at 55

OJAABA Standar-ds pr 6 HGph

' Commentary 34 55, 128.29
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ple of disregard of parental fault '2° We share the commentator s’ reluc-
fance to punish parents and invade their fundamental nght to raise then
child when “socetal neglect™ 18 the 1eal culpnt: The parents are as much
vicms of therr poverty as are ‘e children, If the Standards had selecred
pumshment as the goal, iIntervention in cases of faultless parents would be
cleatly mappropriate However, because that goal was rejected and pro-
techon alone was adopted, such mterventnon will be wartanted 1n some
cases As unfair as removal 1s to the parents, farlure to 1emove may cause
sertous harm, even death, to the child Thus, faillure to remove the child
trom harm because of the parents mnocence s contrany to the Standards:
exphat recognion that the dld's mterest must supersede the par-
ents’, 12t

The Standards predicate remoyai on harm to the chld and, i general,
embrace this prnaple without regard to the family's socoeconomi level
Children of the poor are no less deserving of state protechon to assutre
thewr satety than are children of the atfluent, Yet, in recogmang the
necesaty of interventon n cases ot serious harm, the Standards concede
that such mtervention 1s hkely to occur moire often in low-income tann-
hes 22 Data have established a sigmhicant cotrelation between poverts and
negledt™and have suggested a more disputed correlation between poverty
and abuse 24 Even if this Ciusal hink 1s refuted, harm to poor children 1y
mote kel to be discovered because all aspects of the hves of pom
tamilies are subject to the constant scruuny of public dimcs and weltare
wotkers ' Interventon because of the parent’s mental 1llness, alco-
hohsm, o1 diug addicnon, which the commentars dedlares permissible.
gives tse to simdar dlass dispanties m entorcement A poor parent labor-
ing under one of these disabiliies 1s more Lkely o come to the attenuon
of state authottnes Moreover. these disabhities may otten be a result of
the parent's poverty 126 \pparenthy. the Standards tolerate inter ention

S feord 1A ARA Star cdds TRY N\ e mbetgar, dissenting)

U pt 1Y Comment oy 1)

Y See Dembity Child Vbuse and the T as—Facr and ki on, 24 Record ot N Y (B A
613,623 (1969), Susstnan, Reporing Child Abuse A Review of the Titerature, 8 Fam | Q
245, 262 (1971 Protessor Michael Wald, co-1epotter of the Standards, has sumlarh sag-
gested that the svstend's disamination aganst the poor and s talure 1o provide sersices
pending temov i of the child should not prohiit temporan o1 permanent placement of the
thild when necessany Wald, supra note 59, at 692 n 264

P Sk i gl A Kadushin wpra note 15 at 246-47, S kary, supra note 9, ar 24-25, Boehm,
The Communmy and the Soaal Agenay Detine Negleat, 43 Child Weltare 439 (1964)

S LT wpra nete 1oar 11 129 136 (suggasts Tink heiween poserty and
abuse) But v+ A Radushm, swpra. e 15, at 250 suggests mote random distnibunon, abuse
related 1o personaliny tactors), Light, Abused and Negleated Children in Amena A Stuch
ot Alternative Poliaes, 14 Hary Fd Rev 556, 362-67 (1973) (questtons vahdiy of Gail'y
statisties) Newberger & Daneel, knowledge and Fpidemiology of Clald Abie A Cntcal
Review of Concepts, 5 Pediating Annals 140 (1976) (same)

S Rat, supra note 9 ar 2829, e Areen Intenvenuon Between Parent and Child A
Reapprasal of the State’s Role in Child Neglect and Ahuse Cases, b3 Geo [ ] BRT. 892 93
t197%) (suggests that protessionals may inject soaal cass bas aito diagnosts of eanse of
mjuiy), Paulsen Juvemle Courts Family Coutts, and the Poos Man, 54 Calif I Rev 694
114966)

S Rat spra note 0 oar 2%
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when poverty s an indirect cause of harm but not when 1t is a direct
cause.'?” This distinction 1s without subsiance and merely disguises the
disturbing reality that the state will connnue to intervene more often in
poor than nonpoor famihes.

Situations requiring removal despite the paient’s mnocence will be
extremely rare In the vast majonty of cases, services will solve the prob-
lem In particular, the new apptogth to treatment that focuses upon the
famlv's external needs 1s likely to increase the success rate of services.'?8
For example, it a clnld s not receiving proper nourishment because of the
parent’s meager hinanaal resources, food stamps would provide an easy
remedy. It a child is suffering from rat bites or lead paint poisoning,
the parents or state housing and health offiaals could hle complaints
against the landlord 1 court;'?® if necessary, new housing could be
found '* If a Jdaid 15 conunually suffering severe beatings at the
handg of neighborhood gangs, and 1if the police were unable to prevent
these 1nadents, the entire familv could be moved out of the area.

[t parents refuse to move out of an unsafe neighborhood or home, a
comrt has the power to order removal of the child under the Standards.
Houwever, even if the parent is wilhng, no public housing may be available
at that nme Even though the child cannot otherwise be protected from
very serious physical harm, a court does not have the power to remove the
¢hild under the Standards We suggest that a court should be able to
order tempotary removal unnl safe housimgis found We cannot conceive
ot an analogous case in which permanent removal would be necessary.
Remoral here 1 sunply a stepgap measure unul the madequacy of the
community’s provision of shelter 1s remedied.

In additon to imitanons upon the duration of removal in these cases,
limitauons up o the type of harm triggering removal should be imposed.
Obviously, massaive 1€locanon of tamilies because their children suffer he
tvpical, teruble harms of urban blight and poverty cannot be achieved
under the child protection power. To pernut removal on the basis of
emuonmenal condinons, the harm must be even more severe than in
normal instances of removal. Removal should also be restricted to cases of
actual physical harin Because of the indefinite nature of emotional harm,
its identficatnion entatls subjecuve, value-laden judgments,'®' and the at-
tendani danger that 1emoval will hccome a wholesale weapon against the
poor s too great Sumilarly. the child must actually be suffering or must
tecently have suttered senous physical harm; a substantial risk of immi-
nent harm should not be suffiaent. The inherent uncertainty of predic-

27 For dhscusston of poserty as an mdirect cause of negle(t, see Wald. supra note 59, at
6U2 n 268
8 See notes 76-77 and accompanving text supra
' Morse, Hrde, Newherger & Reed. wpra note 64, at 5
130 -
See. pgoad at 7
B3 §ee Commentary 56 LY
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uve judgments, espeaally in the absence of past harm,'3 offers too many
opportunities for injection of class biases.

Because the Standards predicate removal on whether the karin was
caused by parental neglect or by environmental conditions beyond the
parent’s control, the petitoner would have an additional element to
prove.'*® Apparently, the petitoner would have to show either that envi-
ronmental conditions did not cause the harm, or, if they did, t* at the
parent was unwilling to take the steps necessary to correct them. Unfor-
tunately, the boundaries of parental control are not distinct.'®* Thus, the
remedy of removal may be unduly denied in many cases of parental
neglect because the peutioner has failed to satisty his burden of proof.

We offer an illustrauon from our clinical files of how a single family
history may present corflicting evidence of parental control. A mother
gave buth seven weeks prematurely to a three-pound nine-ounce son.
The infant remamed in the Hospital one month because of lack of oxygen
at birth, bloody stools and muld jaundice After discharge from the Hospi-
tal. the infant was icheduled to have pediatric follow-up on a biweekly
basis, but the mother failed to keep the appointments at a community
health center. Two months passed before a visiting nurse found the
mother and child at home. Duning the visit, the motker seemed depressed
and complained about poor housing condiuons. The nurse wrote in her
notes' “Living room was completely dark despite the bright sunshine
dirty dishes were piled 1n the sink, dirty clothes on the floor . . . roaches
were observed in the infant’s crib.” The nurse further noted that the
mother did not interact with “er youngster. The mother described herself
as a good caretaker and her son as “slow.” Examination revealed that the
infant’s physical development was in fact well beiow average; on the
growth chart, the child was below the third percentile for height, weight
and head arcumference. The mother continued to miss appointments at
the clnic During the appointments she did keep, the staff observed that
the infant seemed apatheuc; he offered httle response to his sodal envi-
ronment and had mmade few developmental gains. At the clinic, the infant
repeatedly drank four to eight ounces of water. an indication of hunger.
When questioned about her son's eating habits, the mother replied that
baby food and milk were too expensive on her welfare allowance. Al-
though this case would probably not require removal to protect against
harm,** it manifests the difficulties in discerning whether the poor hous-

12 See Wald, wpra note 46, 2t 1003-04 & n 109

3 Ser 1JA/ABA Standards pt 6 4(C)(5) (burden of proof on those advocating removal on
all 1ssues)

"™ See genevally Morse, Hvde, Newberger & Reed, supra note 69

3% Removal might be an appropnate remedy in this case even though the Standards’
requirement that it be the only means to prevent future harm would not necessanly be
saushed 1JA/ABA Swandards pt 6 4(C)(1)(2), Commentary 128. A combined showing of the
disunct possibihity of speafic harm and the inadence of an acute mental or phvsical cnsis 10
the parent’s hfe could concevably jusufy removal for a very short ume bmited to the penod
of cnuis The stress brought on by divorce. death in the famly, severe illness—perhaps even

26
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mg conditions and the child’s poor nutrition were a result of the family's
inexorable poverty or the mother's neglect. However, the present draft of
the Standards would require zourts to determine if the mother was at
tault. Such an inquirs is not only 1mpractical but also contrary to the
Standaids’ o s upon prevenuon of haini.

B Termmation of Parental Rights

Once the child is removed, the Standards permut the child's need to
achieve stability and continuity 1n parenting'*® to dominate efforts to
reunite the family. The Standards provide for automatic termination ot
the parents’ ights if the child cannot safely be returned home at the end
ot a specified period of ume. The court must terminate parental rights at
the end of six months of toster care if the child 1s under three at the time
of piacement, and at the end of one veat if the child 1s over three.'3” This
represents a reversal of the prionties the Standards mandate for return ot
the child after shorter periods of removal.

In effect, this termination proviston codifies two generalizations. First,
the Standards assume that, as time passes, childrep are hkely tc “orm
strong new parental attachments while the old ones weaken econd, the
Standaids assume that the number of families in whi¢h the danger of
harm a5 subsided sufficently to permit the child's return decreases over
ume.'® To hmit judicial discretion and avoid unnecessary extensions of
this haimtul limbo, the Standards select an arbitrary deadline for termi-
naton

The Standards do, however, provide some room for judicial discretion.
The parent’s rights will not be terminated if the court finds by clear and
convinang evidence that the case fits within one of the exceptions pro-
vided '** The most important exception requires the court to extend the
parent's rights if, “because of the closeness of the parent-child rela-
tionship. 1t would be detrimental to the child to terminate parental
nghts .. "% Thus, the parents have an opportunity to rebut the first
generahizauon of the Standards concerming the progressive weakening of

the immediate weakened condiuon of the mother in this case after a difficult birth—may
make the parent o able to cope with Qe -lemands of child reanng at that ume This added
strain, along with a child’s illness or the parent’s lack of understanding of child development,
are ali contnbuting factors 10 abuse Temporary realoval at the ume of cnsis could avert
future harm €f Holmes, Bainhart, Canton: & Reymer, supra note 47, at 11 However, eveu
a bnief penod of separation of a child from the mother may disrupt the bond of attachment
and result in subsequent developmental disability Klaus & Kennell, Mothers Separated from
Their Newborn Infants, 17 Pediatnc Chnics of North Amenca 1015 (1975), Sameroff &
Chandler, Reproducuve Risk and the Contunuum of Caretaking Casualty, i Review of Child
Development Research (F Horowiz ed 1975) Thus, temporary renoval to reheve the stress
of an acute cnsis should be the exception and not the ruie

13¢ 1JA/ABA Standards pt 16 ’

97 14 p's B 3(A) & (B)

"y Cpmmentary 155, N Polansky & N Polansky, supra note 68 (return after abuse, a
rar¢ \(epuun)

1% 1TA/ABA Standards pt 8 4

M0 id pt B4A)
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attachments to the old parents. Howevér, the Standards do not provide a
similar opportunitv to rebut the second generalization concerning the
progressive failure of rehabilitation. Our clinical expenience indicates that,
because enough instances of rehabilitation occur over periods longer than
the Standards recognize, another exception 1s warranted."! Six months to
a vear is often insutfiaent time for an agency to induce significant attitu-
dinal and behavioral improvements and tor the court and the agency to
evaluate the family's caretaking capacity and the potential safety of t'ie
home.!** The agency providing services to the parents or the parents
themselves should have an oppoitunity to submit evidence of substantial
progress. If no significant evidence is presented, the court should termi-
nate the parents’ nghts. This opportunity to rebut the Standards’ pre-
sumpuon that the family cannot be safely reunited in the near future is
demanded by the Standards’ express goal of revitalizing and reuniting the
family'** and by the absolute nature of the court’s contemplated action.

Even if this exception for progress in treatment were to be incorpo-
rated, there would still be substantial dangers in the termination scheme.
Courts will’be aware of the possible consequences of a finding of neglect
or abuse and of a decision to remove the child. Quite naturally, if one
Ukely consequence is the automatic termination of the parents’ rights,
courts might hesitate in making the initial finding or in ordering removal
even in cases that warrant both steps.'* Particularly When the substanuve
rules in this ared are by nature elusive, courts will often be able to
cheracterize the/same set of facts as either suffident or insufficient
grounds for juri!dict on or removal. Thus, this termination scheme might
result in a court finding either that fewer cases are within its jurisdiction
or appropriate for removal, or that more cases are within the exceptions
to automatic termynation. If the foimer were to occur, many suffering
children would be d¢prived of state protection. If the latter were to occur,
the terminaiion prowision’s linntations upon judiaal discretion would
amount to a confusing fiction. To avoid these results, the Standards
should simply call for review every six months regarding the advisability
of conunuing the parents’ rights and the possibility of return. The Stan-
dards should guide the judge’s discretion by listing relevant factors, such
as the closeness of the natural parents and the child and the progress the
family is making towaid a safe return. Admittedly, this open-ended re-
view might resulc in some harmful postponements of the inevitable
break."*® In exchange, however, this arrangement could prevent some
unumely and tragic terminations of parental rights.

1 decord, N Polansky & N Polansky, supra note 68 (predicts vears rather than months
betore a severelv neglected child can be sately returned home)

% Cliniclans have noted pseudo-rapid improvement by parents i reatment Pollock &
Steele. supra note 106, at 17 This progress could mask the more enduning problems unless
observation v conunued for an extended penod of mne

3 1JA’BA Standards pt 15

"% Faulsen, The Legal Framework for Child Protecuon, 66 Colum 1 Rev 679, 699-700
(1966), Wald, supra note 59 at 675-76

13 See Mnookm, supra note 14, at 281

28
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IV. REevisioN OF THE PRE-COURT INVOLVEMENT
IN THE FaMiILY: Txe REPORTING PROCESS

The major contemporary reform of the child protection system has
been the nationwide enactment of inandatory reporung of child abuse.'*¢
The Standards have propu .d a reporting mechanism tnat is consistent
with the drafters’ emphasis upon preventing unwarranted intrusions into
the family. "he Standards impose a duty upon professionals, including
medical personnel, educators, childcare workers, sodal workers and law-
enforcement personnel, to report cases of serious physical abuse.'*? Fail-
ure to report by designated professionals constitutes a misdemeanor and
gives rise to civil liability.'"*®* The Standards provide these professionals

with immunity from civil and criminal liability in cases in which they -

rcportin good faith.'** Under the reporung scheme, the professional files
the report with a designated agency—the report recipient agency.!>® That
agency initiates a limited investigation,'®! files notice of the report with a
central registry’®? and may file a court complain:.'3?

Su-prisingly, the type of harm that must be reported—serious physical
abuse—is narrower than the type of harm that constitutes grounds for
court intervention. AddmOnally, the power of the report recipient agency
to investigate the report before a complaint 1s filed int court 15 more
imited than the agency's power to investigate after filing. Thus, the
Standards have failed to recognize that outside intervention in the ferm
of reporting 1s far less intrusive'® and results in far less stigma to the
parents than court action.'®® In adopting this narrow reporting provision,
the drafters have again failed to exploit the opportunity to prevent very
intrusive state intervention in the future by increasing the availability of
less intrusive means of intervention. Reporting can prevent the need to
file court action because the agency may discover upon intervention that
the child was not abused or that interventon 1s unnecessary. Moreover, to
the extent tha* it manifests or perhaps prompts the concern of persnns
outside the home,'*® the report may be the catalyst for voluntary im-
provements in the family situation.'®” Accordingly, we suggest that the
reporting scheme be significantly expanded.

148 Commentary 65

"7 1JA/ABA Standards pts 3 I(A) & (B)

M 1d pt 3 1D)

9 14 pt 3 1(0)

130 1d pt 3 2(A)

181 1d pt 3 3(A)

15t 14 pi 84

133 1d pt 33(C).

134 For a graphic ilustrauon of the ditferent magmitudes of intrusion resuling from
reporung and court mtervention, see A Schuchter, Child Abuse Intervention 74 (1976)

83 Burt, supra note 33, at 1270

3¢ See A Kadushin, sapra note 15, at 240-41

137 See, eg, S Katz, supra note 3, at 30-33 (case study)
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A, Permissive Reporting

The reporung provision of the Standards addiesses only mandutory
reporting. Nonprofessionals are explicitly exempted from a duty to re-
port. Yet nonprofessionals, such as neighbors, friends, or relatives, have
the most intimate, unguarded contact with the family and thus can fre-
quently discover abuse before professionals. The commentary states that
the Standards implicitly adopt “"permissive” reporiing by nonprofession-
als.'>® Because of their supenor knowledge, these persons must be more
acuvely encouraged to come forward.'*® However, we do not favor man-
datory reporting because it would give nise fo difficulties in policing and
to destructive interference with intimate relationships among friends and
relatives. Rather, the Standards should explicitly provide that these per-
sons are encouraged to report, that they will receive a good faith immu-
nity and that their reports will tngger the Standards’ agency process.!®® [
1s 'mportant that the Standards clearly establish permissive reporting
because the authority of the commentary will vary with tle scope of each
state’s enactment. In ad-htion. evplicit recognition of permissive reporting
would force the standards to establish mechanisms to control the in-
creased likelihood of malicious reporting. Presumably, nonprofessionals
are more likely than professionals to misuse the reporting system, possibly
as a means to malgn their acquaintances or relatives. Accurdingly, the
Standards should establish avil or cii.mnal hability for malicidus reports
and should require the recipient agency to question the nonprofessional
reporter with particular care dunng the inve.ugation.'s!

B. Reporting Neglect

The present draft limits mandatory reporung to cases involving abuse,
Only serious physical harm inflicted nonacudentally must be reported.'®?

%5 Commentar. K5

'** Lucht, Providing 4 Legulatve Base for Reporung Child Abuse, in Fourth Nauonal
Sympostum on Child Abuse, supra note 41, at 54-55 A sunvey indicated that 45 6 percent of
neighbors that learn of an inadent of abuse would report it to the local welfare agency D
Gil, supra note 1, at 63 In a close-knit community, the censure of neighbors, relatives and
friends has traditionally operated as the primary wol of soaal control over parenital miscon-
duct A Kadushin, supra note 15, at 223 The reporung system should promote that soaal
mechanism because 1t 1s effective 1n preventing miscondudt and because 1t incorporates local
‘values

1% Six states has e adopted this combination of mandatory and permissive reporting See
V' DeFranas & € Lucht, Child Abuse Legislanon in the 1970's, ar 22-23 (1974) New York
exphatly enacted permissive reportung to cutb the practice of the sate socal services agency
of retustng to process all nonmandators eports Select Comm on Child Abuse, N Y Seate
Assembhy supra note 36 at 234 Processing through the reporting system triggers the dual
advantages of prompt agenay acion and dling n the central registiy Admittedly, the unb
of the central registrs to treck famties is m dispute. Whiting, The Central Regastry for Child
Abuse Cases Rethinking Basic Assumptions, 36 Child Weltare 761, 763 ('977) (not ettec-
tve) Contra, Freedman, The Need tor Inteasne Follow-up ot Abused Childien, in Helping
the Battered Child and His Famuly, wpra note 41 R Two recent proposals for reportng
legnlation have also expresshy adsocated permiss, reporing by nonprotessionals  Child
Abuse and Negleat Project Fdue Comm'n of the es, supra note 96, pt 114, ud at 1617
(commmentary), A Schucuter, wpra nete 158 ar 111

'*! Lucht. supra note 159, at 54-55

%2 1JA/ABA Standards pt 3 i(B)
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Nonphysical, nonabuse categories of “endangerment” that are included in
the junsdictional giant are expliatly excluded from the reporting .
scheme "% Neither the Standaids nor the conmentary clarify whether

. permissi o reporting of nonabuse endangerment will tnigger the advan-

tages of mandatory reporting, including nnmunity, agency processing and .

central registry. It the excluded categones of endangerment cangot be

processed hrough the reporting system, the Standards would etfgctively
make filing 4 complaint 1n court the exclusive route for bringing these
harms to the attenuon of authorines.

The Standards never explain this apparent preference for pracessing
allegations of nonabuse endangerment through the courts. Indeed, be
cause of the publioty and stigma associated with juvenile courts, this
preterence seems anuthetical to the Standards’ concern for the iterests
of the parents Under the provisions for court proceedings, anyone may
file any complaint of harm'®* and receive good faith immumty.'*s An
"intake processing agency” of the court screens the complaint and, with-
out a hearing, orders either dismussal, judiaal disposition, or referral to a
report recpient agency.'®® Thus, an alleganon of nonabuse endanger-
ment 1s acted upon mmually by an intake processing agency rather than a
report recpient agency.'¢? t

We disagree with this utilizanon of the intake agency in cases of
nonabuse endangerment. The qualifications of the intake agency are
never articulated 1n the Standards. In contrast, the Standards institute
quahty control ot the report recipient agency, outlining criteria that an
ageucy nust sausfy to become a “qualified” agency and providing for 1ts
disquahficanon if the agency later proves inadequate.'® The only controls
on the intake agency are through the promulgation of guidelines for
disposition ot complaints'® and through judicial :eview.'’® The guide-
hnes do not necessanly guarantee mtelhgent ¢ competent handling of
cases. A repoit reapient agency, which has direct contact with families
and 1s 1 th= business of providing services and invesugating these types
of cases. 1v better able to evaluate the existence and cause of haim and the
need for and availabilitv of intervention '”! An illustration of the incom-
petency of some intake offiaals 1s furnished by an extrenie case from our
chinical files. A mother brought her eight-year-old child. his body covered .

- 3 Commentary 65-66

1% 1JA/ABA Standards pt 5 LAy

1 1d pt R AN

8 1d pt 5 1(B)

T S A Schuchter, supra note 134 ar 56 (suggests that public health agenay act as the
pnma:y screener of reports and that medical insutution act as the pnmary gatekeeper to the
courts, rather than relving upon law enforcement or judiaal personnel), ¢f Paulsen, supra
note 50. at 169

180 1JA/ABA Standards pts. 3 2(B) & (C), Commentary 71, 75

1% [JA/ABA Standards pt 5 KB)(3)

7% Id pt 5 HB)XY)

" 1d pt. 5 Y(BY2)a)-(0)
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with bruises, to Children’s Hospital. The mother admitted that she had hit
her son and that she still had an uncontrollable urge to hurt him. s~he
asked that the child be temporarily placed outside the home. Because no
voluntary foster placement was available, the Hospital attempted to initi-
ate a care and protection petition in court. The clerk refused authoriza-
tion of the peution because it was Chnistmas and “eveiy child belongs with
s mother ”

Clearly, guidelines for and judicial review of the officer's decisiott would
be ineffective to protect the child ftom immediate harm in the above case.
In addition, tke scope of judicial review of the intake officer's action may
not be broad enough under the Standards to provide adequate safeguards
agamnst abuse of discretion. Apparently, the Standards provide for appeal
only of an intake ofticer's disposition of a sufficient complaint—either
dismissal, judicial dispositon, or referral to an ag~nc.. The language of
the Standards suggests*thgg no appeal may be taken from an ufficer's
dismussal of a complaint based upou a finding of insufhciency 172 Given
the nccessanly ambiguous grounds for court intervention, an officer
could easilv abuse his power to dismiss complaints because of in-
sufficiency. In that case, the petitioner is left without recourse. Therefore,
we not only urge that the initial screening task be delegated to the more
qualified report recipient agency, but also suggest that a person filing a
complaint have the nght to judicial review of an intake offigal’s determi-
nation of insufficiency.

The deliberate omission of neglect from the mandatory reporting sys
tem 15 the most distressing aspect of the Standards’ reporting provision )3
Imually, the commentators ate the systematic bias of reporting against
poor and minority familes as a justification for the omission.'” They
make the simplistic calculavon that the broader the scope of reporting.
the greater the effect of this bras. However. the authors themselves note
that this bias intects the 1eporting of abuse 73 In fact, they admit that no
evidence suggests that permitting reporting of neglect has aggravated the
dass and race dispanues of reporting

The Standards enumerated three addinonal reasons for refusing to
include chuld neglect among the harms that must be rveported. First, the
Standards ate the present madequate availability of services ' Second,

"¢ Compare id pt 5 1(B)(1) (“chspcsition” of a sufficent complaint) with 1d pt 5 (B)(4)
wppeal of agenay’s “disposition”)

" Only elever states do not requite teporung of neglect in any form Katz, Howe &
McGorath Chald Negleat Lawe mo Awerca 9 ka1 Q1L A% (1975)

't Commentary 6b, vee Levine, supra note 40, at 4.3

175 See Areen, supra note 125, at 888

" Commentary 66-67 It1s ndeed toohsh busimess” for legislatures 1o 1equire reporting
but fail o provde adequate tunds tor services following a substannated report  Paulsen,
Child Abuse Reporting Laws The Shape of Leguslation, 67 Colum L Rev. 1. 3, 49 (1967).
we Debranas. «,  wote 41, at 143-45. Rather than designing an mmadequate reportung
system, however, the Standards’ drafters should adopt a comprehensive system thiat 15 not
arcumscabed by meanngless disunctions between neglect and abus At the same ume. the
system should incorporate in ts dessgn a mandate for legislatne commitment o services For
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it 1s suggested that including neglect within the reporting systemn poten-
tially damages the opportumity for successful psychotherapy The final
reason advanced in support of the narrow reporting scheme is the fear
that reporting will become a legistative “par wcea” that m-rely substitutes
for a meaningful commitment of resources. Significantly, none of these
Justifications apphes exclusively to cases involving child neglect; rather,
each apples equally to cases involving child abuse. Thus, because the
Standards mandate reporting only in cases of abuse, we must conclude
that the drafters believe that abuse is more harmful than neglect. In fact,
the commentators do imply that abuse 1s more damaging.'™ No sound
distinction can be premised upon supposed differences in the danger to
the child in cases of abuse rather than neglect.!™ Indeed, a child’s life can
be equllv, ard frequently even more, endangered by parental neglect.!*?
If such a disunction 1s vahd, 1t 15 surprising that the Standaids treat
neglect and abuse 1denucally m the jurisdictional grant.'®! Although a
child can be removed from his home based upon parental neglec, a
professional who becomes aware of that neglect need not report it Thus.
the Standards again seem to encourage the more intiusive form of state
intervention.

Because of both the equivalent danger to the child from neglect and the
reporting system's potential for avoiding the need for court mteryenton,
we suggest including neglect as a proper subject of mandatory report-
ing " The Standards should be revised to provide exphatly that a report
of neglect will be protected by the good faith unmunity, will be recorded

%

P
example. the Standatds could (reate a nght o services in the parents that s tnggered by a
substanuated report and that ss judiaally enforceable In ad(ﬁuon. if the report teapent
agency failed to respond ygth the ne. ssary invesugauon and prosviston of services within a
speafied ume, a court could order the festrucuon of the 1eport and any tecord of 1t in the
central 1egistn

Y7 Commentary 66-68

17 Seead at 67 (dangers of abuse suthaent o overnide sk of harm to therapy relation-
ship between parents and repotter)

7% Paulsen.supra note 50, at 164-65 (need to repott malnutrinion due to parental inatten-
uon equivalent w need to report abuse)

'"° Note, An Appraisai of New York's Statutory Response to the Problem of Child Abuse,
7 Colum JI & Soc Prob 51,52 (1971) Fora hornfying descnpuion in words and pictures
of deaths of and severe injunes to children due to parental neglect, see Weston, swpra note
96, at 69-74

"™ 1JA/ABA Standard: pt 21 However, the Standards do disungussh abuse from
nonabuse i the level of proof required to support a disposition of removat Id pt 6 4CxD
(abuse—preponderance of the evidence), i1d pt 6 4Cx2) (nonabuse—clear and convinang
evidence) However, this disuncuon is based upon the more speculative nature of predicuions
about future haninin neglect cases and, more tmportantly. the greater hikehhood of success-
tul services anterve *non 1n the home Commentary 126 1t 15 not hased upon any jalse
distinction 1n the seventy of harm

'*? decord. Child Abuse and Neglect Project Educ Come n of the States, supra note 96, pt
H(2). Lucht, supra note 159, at 50 (supports reporung v« glect), Paulsen, supra note 50, at
164.65 (supports reporung of malnutnuom, we A Schuchter, wipra note 154, at 5 (notes
trend toward induding neglect 1n 1eportng), f A Sussman, Reporung Child Abuse and
Neglect Guidehnes for Legislaton 72 (1975) (notes that recent federal I gislation seems o
antitpate reportung ot both abuse and neglect in state statutes)
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in the central registry and will be the subject of prompt agency investiga-
tion. As 1n cases of abuse, nonprofessionals should have the opportunity,
but not the duty, to report neglect. Furthermore, the Standards should
still impose a duty to report harin resulung from suspected negleci. Be-
cause of the imprecise nature of neglect, however, professionals should
not be subject to c-iminal liability for failure to report suspected cases. On
the other hand, knowing failure to report should subject professionals to
civil liabihtv. This modified duty is imposed upon the professional because
his repeated contact with these types of cases gives hir the expertise
requisite to this kind of judgment.

The basic definition of neglect could be imported from the jurisdic-
tional grant and would include harm resulting from “conditions created”
by the parents and from the parents’ failure to “adequately supervise or
protect” the child.’* For purposes of reporting, neglect could also include
failure to provide needed medical treatment, even though the jurisdic
tional grant only covers the parents’ refusal to provide such treatment.'®¢
By including neglect, the Standards, in effect, would modify the definition
of reportable abuse.'® The Standards presently provide for report of
injuries “inflicted nonaccidentally.” Conceivably, cases in which the injury
was acadental might now be reportable because of the parent’s failure to
supervise and protect the child against accidents.'®® For example, a one-
vear-old child ingested a small quantity of bleach from a bottle that the
parents had left on the kitchen floor. The youngster was treated at
Children’s Hospital and released after the staff warned the family of the
safety hazards in the home. Less than a morth later, the child was again
admitted to the Hospital for ingestion of liquid furniture polish “acciden-
tally” l=ftin the living room. The physician filed a report of neglect. This
case 1illustrates the difficuity in drawing the line between accidental and
nonaccidental injury.'®” These diagnostic difficulties might well result in
many cases 1in an unwarranted decision not to report.'®® Moreover, the
distinction between accidental and nonacadental injury has no sig-
nificance with regard to the child's future safety when the accident is part
ot a pattern of neglect.®® Thus, the problems involved in reporting only
nonaccidental injuries argue in favor of expanding mandatory reporting
to include neglect.

** 1JA/ABA Standards pt 2 1(B)

™od pt 2 I{F)

"3 1d pt 3 1(B)

1" See Paulsen, supra note 50, at 164 (supports reporting), Sussman, supra ncte 122, at
252 (same)

"7 Cf Gregg & Elmer, Infant Injunes Acadents or Abuse?, 44 Pediatrics 434 (1969)

'** Daly, smupra note 34, at 319, Paulren, wpra note 176, at 49, Wald, supra note 46, at 1010
& n 135

8% See V Fontana, Somewhere a Child Is Crying 23-29 (1973) (“maltreatment gyn.
drome”), Newberger. The Myth of the Battered Child Syndrome, 40 Current Medscal
Dialogue 327 (1973). reprmted 1n Annual Progiess in Child Psychiatsy and Child Develop-
ment, 1974, at 569 (S Chess & A Thomas eds  197%)

34
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C  Expanding the Defimition of Reportable Abuse

The Standards require 1eporung of actual abuse only."* Professionals
are not required to report cases in which no sertous harm has vet oc-
curred, even if there extsts a “substannal risk that a child will immnently
suffer” serious harm T'hus, mandatory reporting of abuse will occur
significantly later m the famly history ..an will court intervention. In
addition, the gravity of harm that triggers a report is the same as the
gravity required for court intervention; the injury must cause or risk
causing “death, distgurement, impairment of bodily functioning, or other
sertous physical injury.” Both the narrower time factor and the identical
level of harm frustrate the primary purpose of reporting and ignore 1ts
less intrusive nature. Ideally, reporting should operate as an early warn-
ing svstem. Child abuse can take the form of a single traumatic mjury, but
a more typraal pattern is a senes of attacks that escalate m severity 19!
Reporting should be directed toward identifying the early harbingers of
more severe injury so that agencies can provide assistance on a voluntary
basis and avert both the need for court interventon and the danger of
inflicton of more serous harm '*2 Thus, the same reasons for allowing
court intervention for nonserious harm have added force in the context
of a warning system.

Iromcally, the Standards design a warning system that excludes manda-
tory reporting of imminent harm. Apparently, a professional would not
even be 1equired to report an unsuccessful attempt at abuse. We fre-
quently encounter cases of attempt at Children’s Hospital. Yor example, a
mother brought her child to the Hospital because the father had thrown a
glass vase at the toddler. Fortunately, the child was unhurt, but that fact
did not prevent the soaal service worker from filing a report. Protection
of a child shouid not hinge upon his luck.

In fact, the commentary cites the example of an unsuccessful attempt as
reason to include imminent harm 1n the junsdictional grant, despite the
increased danger of unwarranted intervention when no actual harm has
occurred.'® A fortiori, these 1dentity dangers are outweighed when the
type of state intervention—reporting—has substantially less intrusive ef-
fects upon the family. In providing a reapient agency with discretion to
file a court complaint based upon a report, the Standards clearly con-
template that reporting will not necessarily rcsult in court action.'® Thus,
the intrusive nature of reporting 1s distinct from that of its possible but
not inevitable consequence—court action.'®® Reporung will involve agency

'#0 1JA/ABA Standards pt 3 KB)

%1 See note 96 \upra

92 Child Abuse and Negleat Project Fduc Comnvn of the States, wapra note 96, pts 11{2)
& (3. 1d at 13-14 (commientary), e Daly, wpra note 34, at 318, 344, McCoid, Fhe Bauered
Child and Other Assaults upon the Fanuly (pt 1), 50 Minn 1T Rev 1, 50-51 (1965) Contra,
Paulsen. supra note 50, at 164 .

13 Commentary 59

'#4 1JA/ABA Sundards pt 3 3(C), Commentary 74-75

%% See note 154 wupra

Lo
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t 2
Investigation into the allegations and into the family situauon. But, ac-
cording to the Standards, even that investigation is circumscribed.!'®® Any
provision of services at this stage would be on a voluntary basis. Further-
more, public access to the report should be forbidden in contrast to the
guaranteed public access to the courtroom. Privacy is further safeguarded
bv the expuncuon of all unsubstantiated and stale reports.’® In sum, this
limited intrusive effect 1s outweighed by the unique opportunity reporting
offers for preventing abuse and court intervention. N

We also suggest that only professionals be required to report imminent
harm. A report of imminent harm made by nonprof-ssionals should not
trigger the provisions for immunity, investigation and notice to the central
registry. The difficult judgment about the likelihood of future harm may
be beyond the competency of most nenprofessionals. Additionally, limt-
ing mandatory reporting of imminent harm to professionals would avoid
unwarranted or maliciously motivated reporting and would avoid over-
burdening the report recipient agency with dubious reports.

In one significant respect, the Standards broaden the ground for re-
porung abuse beyond that for jurisdiction. Abuse inflicted by the “par-
ent(s) or person(s) exercising essentially equivalent custody and control
over the child"'*® must be reported, whereas only abuse inflicted by the
parent constitutes grounds for court intervention.'® If abuse is inflicted
by a regular nonparent caregiver, the court may be able to intervene
because of the parent's failure to supervise or protect the child.2®® Re-
cause neglect 1s omutted from the reporting mandate, a more inclusive
defininon of the perpetrator of abuse was nccessary. However, we think
the Standards should have gone further and permitted reporiing of abuse
inflicted by anvone A reporter may not be in a positior. to discover who
inflicted the harm and whether an abuser’s relationship to the child was
that of parental equivalent.?®! If the reporter is required to make that
threshold determination, he nay iicorrectly decide not to report if he 1s
uncertain of the idenuty and st of the perpetrator. Moreover, the
Standards’ hmitanon to thos: exercising parent-like custody and control
might exclude many abusers who have regular access to the child. For
example, this language may not require reporting of abuse by the moth-
er's boyfniend, a sibling, or a babysitter, who regularly are in the home but
do not necessarily ¢ erase parent-like custody and control.2°2 Courts may
interpret this language to include only perrnanent nonparent guardians
or relatives. Reporung of all harm without regard to the identity of the

F 1LVABA Swndards pr 3 3B
1 pt 3%(D)
Id pt 3 1(B)
Id pt 2 1A
See Commentary 54 texamnples three and tour)
1 Ser Paulsen, wupra note 50, at 161 (notes problem of identfving wrongdoer, suggests
no duty to report if noncaretaker)
@ Gil's statistics demonstrated that the mother's boyvfriend accounted for 17 2 percent of

g =

reported ainpuiics and the babsatter f01 27 percent D Qal, wapra note 1oae 129

1
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perpetrator 1s desirable.?®? [f the agency discovers that, because of the
status of the perpetrator, future abuse 1s unlikely, the agency will not
proceed with court action 2 Nevertheless, this difficult determiration
should be made by the agency based upon investigattion and not by the
reporter.

D Expanding the Scope of Agency Investigation

Under the Standards, a report recipient agency may be called upon to
conduct an investigation at two stages of a case—after it has received a
report,’® and after a suffiaent complaint has been filed and the court has
authorized an investigation.?*® The scope of the second investigat.on 1s
broader that the iirst 1n one significant feature; with court auvthorization,
the agency may take temporary custody of the child to faclitate question-
ing if the parents have denied the agency access *°" Conversely, an agency
investigaing a report cannot examine the most crucial witness and
evidence?®®—the child—without first obtaining court ..uthorization.2%?
Apparently, to obtain this authorization the agency must file a formal
complaint with the court.*'* The commentary suggests that the parents’
refusal of access would consutute “reason to believe” that the child was
abused and that intervention was necessary Thus, refusal would provide
grounds for filing 2!

This provision sacrifices an impertant benefit of reporting—avoiding
the newd for court action. As previously suggested. court action entails
greater publicity, stigma and intrusion into the family's life. The advan-
tage of reporting 1s that, through prelinunary invesugation and voluntary
provision of serviggs, the number of instances 1n which court action_is
necessary can be reduced 2* By hmiting the scope of the invesugation at
the reporting stage, the agency will be forced to file in order to obtain the
information necessary to determine whether court action is appropriate.
I'his dilemma is aggravated by the fact that a lack of information exists in
many cases of neglect and abuse. In some cases, the lack of information
itself may be a sign of danger. The unawailability of intormation may be

caused bv the family’s isolation from neighbors and social service agencics,
2

1 Child Abuse and Neglect Project Educ Cemm'n of the States, supra rote 96, pt 11(2)
{defimion of 1eportable abuse does not speafy idenuty of perpetrator), ¢f Wald. supra note
46. at 1003 But see A Sussman, supra note 182, at 67 (reporting of injunes caused by reg:-lar
caretaker but not occasional paramour)

194 Cf Wald, supra note 46, at 1003 n 109

195 [JA/JABA Standards pt &3(A)

108 1d pt 5 2(B)(1).

17 1d pr. 5 2(E)N])

9% See Schneider, Pollock & Helfer, Interviewing the Parents. in Helping the Battered
Child and His Family, supra note 41, at 62

190 1JA/ABA Standa:ds pt. 3.3(B)

1% See 1d. (reference to court authonzaton pursuant to the filing of a complant)

1 Commentary 74

M3 Cf Burt, supra note 33, at 1283-85 (notes agency's .ieed for widest access 1o informa-
uon) But see note 214 infra
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which 15 a charactensuc of abusiig and neglectful parents.?!® Alterna-
uvely, the lack of information may suggest that the parents are attempting
to avoud detection The fact that the parents have never admutted the
problems to outsiders may also indicate that they have not consciously
come to terms with the reality of their conduct Thus, the net effect of the
Standards’ hunited investgation will be that the agency will file court
actions in far more cases than if they could have fully invesugated pnor to
filing

Admittedly, granung the agency power to compel examination and
temporary custody of the child without iminal court supervision may
subject fanulies to unwarranted mmtrusions.?** Great harm to the child may
result from questons imphcaung the child’s parents in mistreatment.?!$
However, judidal control of agency abuse would_contunue becausc the
agency would still have to apply to the court for enforcement of its
subpoena.?'® Although we concede that such judical oversight does not
elimnate the potential for harm, we doubt the efficacy of the Standards’
more rigid court supervision, Courts cannot control the ciucal element—
the sensiivity of each mvesugator 2'7 In sum, the necessity and usefulness
of increased, innal court control 1s outweighed by the advantages of a
tull-scale investigation preceding court ivolvement.2!#

38 Katz, supra note 9, at 25 Davoren, wipra note 43, at 140

1 For anuasm of the Supreme Court s talure o require a wartant for an at-home visit
v a welfare worker, Wyman Janes, 400 U S 309 (1971), see Bur, swpra note 33 The
author suggests that ssuance of warrants in child protection cases be based upon “reason-
ableness™ grounds Id at 1306-08

B See Commentary 100, Wald, wpra note 46, at 1006 Protessor Bunt, co-reporter tor the
Standards, has argued aganst recognifion of a fifth amendment prvilege against self-
mcinnaton for the culd Burt. supra note 33, ar 1288-306

** The problemns of delegauon of 1eportng, imvesugatung and prosecuting powers to
piivate agences s hevond the scope of this arude  The (ommentary suggests that the
Standards provide for suthiaent state controls to sausty delegation requirements Commen-
tary 72

BT See generally Goldberg, B+ king the Communmication Barner The Imual Interview
with an Ahusing Parent, 34 Child Weltare 274 (197%) (techmque. for sensitnve mterviewing)

O Paulsen. wpra note 30, at 168 We have similar doubts about the value of ught
court control over the mvesugaton after court acton has been tmnated The Standards
require court approval of a plan of invesuganon 1JA/ABA Standards pt 5 2(C) Binding the
ageney s imual plan and forang the agency to come back for authonzation of any new
avenaes of investigation 1s both unreabsuc and a waste of judial and agehcy resources See
il at 182 (Nuernberger, dissenting) Ivpically, an agendy will not be able to denufy the
soutces and means of invesugaton unul after, it has «ommenced an nesugation  Prior
imvesugauons will be available onh when court acton was 1ninated by a report recapient
agency  Fxpansion of the present statutory guidehnes for the investrrauon could substitute
tor dose judiagl scruuny

Another waste of resources 1s found m the S adards provision for the appointment of
experts, at public expense, at the request of any pafty Id pt 5 3(B) The expertis intended
as "an idependent evaluanon” of the agency's i estgation and recomnmendations Id Our
expentence andicates that experts in child protection proceedings are often counter-
productive The courtroom betomes a forum '}:)r the experts ta do battle over child protec-
ton issues of high emottonal charge and hased upon underdeveloped theones The discus-
sion will often sttay onto urelevant conflices of protessional wrt, satus and prerogatine ‘The
phenomenon of “cross-stenhzaton of the disaplines” also may develop Frankfurter. Intro-
duction, m A Whitehead, The Aims of Fdudation (1949) Rather than tostening a fruittul
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V. ConcLusion

Our aiuque of the Standaids. attempts to preserve the advantages of
the present draft—the tocus on haim to the child rather than on the
patent’s condudt, respect for the tamuly unit, speafiaty of the statutory
language, and restrant on the power to temove a child from the
home—while expanding the occasions for state intervenuon In our opn-
ion, the Standards fail to appreciate and explou the ditferent degrees of
intrusion into the tamily caused by reporung, curt-ordered services and
removal Addiionally, the Standards do not recogmize ana maximrize the
prophylactic potenual of reporting and the therapeutic potennal of ser-
vices To correct these ertors, our proposal calls tor both 1eporting of
tases of nonsenious harm and court junsdiction to order services for
children suftenng such hacm.

The awareness and caretul studv of the problem of negleaed and
abused children over the past ifteen vears has culminated i a mandate to
legislatures to enact broad reforms of the svstem of state intervention.
The Standards present one response However, the Standaids fal to
capitalize on this spectal tme when confident and creanve rethinking s
both needed and desied At bottom, the drafters were so pantully aware
ot past mistakes and present limitations that thev were unwilling to aim
tor something better i the tuture Instead, then ettort 1s duected solely
toward mummizing the harm ot date mvelvement rather than toward
promoung the benehits  The negatnve assumptious of the Standards do
not keep pace with the advances in understanding, diagnosis and treat-
ment of harmed chldien and thetr parents We believe the essenually
defeatst approach of the Standaids 1s both unwise and unnecessarr for
legnslatures contemplanieg wavs to improve the present system

exchange of intormanon trom the many disaphnes nnobved in chld protation, ek
prot o oo casth tesolves its uncertamty by reterenee 1o .0 dubious truth i another A
tpica ovanpie of cossstenhzation i child protection proceedings 1s me recommendation
of tnrthe wvchiatiie comsultanon mereh o0 d the dithealt tustody questions hetote the
corat Tha e suggestthat, 1o avard the cost of cxperts, both hnanaal and substantive, the
Stinda ds b W place mare emphasis upon broadening the stope of the agenev's investga-
to, ancre g the imes money and care with which the imvestigation s prepared, and
provding o tgorous Gosssexammation i court of the imvestigator and his soutces of
intormaton, '
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